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THE END OF LAW AS DEVELOPED IN JURISTIC 
THOUGHT 


II 


8. THe NINETEENTH CENTURY! 


CHARACTERISTIC juristic achievement of the nineteenth 
century was the setting off of jurisprudence as a separate 
science. This was the culmination of a development that began in 


the seventeenth century. Prior to that time jurisprudence and 
politics were treated along with theology as applications of its 
doctrines.2, In a second stage jurisprudence, politics and inter- 
national law were treated together. The philosophical foundation 
was taken to suffice for all three and the details of each subject 
were supposed to be reached by deduction therefrom.’ Separation 
from politics was gradually achieved in the nineteenth century,‘ 





1 Continuation of the paper in 27 Harv. L. REv. 605. See also my paper, “The 
Philosophy of Law in America,” VII Arcaiv rik RECHTS- UND WIRTHSCHAFTS- 
PHILOSOPHIE, 213, 385. 

2 See 27 Harv. L. REV. 605, 609 e¢ seg. In Hosses’s LEVIATHAN (1651) two of 
the four parts are theological. Compare also Sprnoza’s TracTaTus THEOLOGICO- 
Poutticus (1670). 

* See, for example, the sequence of BURLAMAQUI, PRINCIPES DU DROIT NATUREL 
(1747) and PRINCIPES DU DROIT POLITIQUE (1751); the order of treatment, that is, 
general philosophical foundation, philosophical jurisprudence, politics, international 
law, in Wo.rr, INsTITUTIONES IuRIS NATURAE ET GENTIUM (1740-49), and the 
like order in RUTHERFORTH, INSTITUTES OF NATURAL Law (1754-56). 

* 4 It is true the metaphysical jurists of the nineteenth century did not wholly aban- 
don the old connection of jurisprudence, politics, legislation, and international law. 
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and as the three distinct methods, philosophical, analytical and 
historical, were definitely worked out, the English analytical school 
believed that they had achieved a separation of jurisprudence from 
philosophy and ethics and in consequence from the science of legis- 
lation.5 The English historical school, conceiving that the tra- 
ditional element in legal systems was the real law and that law was 
to be found in the unfolding of the principle of justice in human 
experience rather than made by legislators, agreed in this separation 
of jurisprudence and the science of legislation. Accordingly Maine 
said: 

“Investigation of the principles on which direct improvement of sub- 
stantive legal rules should be conducted belongs . . . not to the theorist 
on jurisprudence, but to the theorist on legislation.” ® 


It has been suggested that a similar narrow tendency in nine- 
teenth-century philosophy is to be attributed to division of labor 
in the universities and the requirements of academic courtesy. 
Very likely these played some part in the segregation of jurispru- 
dence and the nineteenth-century Anglo-American tendency to in- 
sist upon analytical jurisprudence, where the lawyer required no 
aid from without and was continually in an atmosphere of pure law, 
as the whole of legal science.’ But the great expansion of learning in 
the last century, which prevented anyone from taking more than 
a corner of knowledge for his province, and the general tendency of 
the time to lay out everything analytically, to confine it to defined 
limits and to reduce it to rule, a tendency which the idea of evolution 


See, for example, Lorimer, INsTITUTES oF Law, 2 ed., bk. II, ch. 1, and bk. IV, ch. 3 
(1880). Compare Lasson, SYSTEM DER RECHTSPHILOSOPHIE (1882), where the philo- 
sophical foundations of public law are discussed but not politics. 

5 Thus Markby says: “What . . . Austin’s predecessors do not appear to me to 
have fully apprehended, at least not with that sure and firm grasp which proceeds from 
a full conviction, is the distinction between positive law and morals. We find, for 
example, that Bentham, when drawing the line between jurisprudence and ethics, 
classes legislation under jurisprudence, whereas, as Austin has shown, it clearly belongs 
to ethics. Austin, by establishing the distinction between law and morals, not only 
laid the foundations for a science of law but cleared the conception of law and of 
sovereignty of a number of pernicious consequences to which in the hands of his pre- 
decessors it had been supposed to lead.” ELEMENTS oF Law, 6 ed., § 12. 

6 Earty History oF INsTITUTIONS, 7 ed., Lect. 12, p. 345. 

7 HOLLAND, ELEMENTS OF JURISPRUDENCE, ch. 1; MAINE, EARLY History oF 
INSTITUTIONS, 7 ed., Lect. 12, p. 370. The latter says: “The jurist properly so called 
has nothing to do with any ideal standard of law or morals.”” Compare the more 
temperate statement of this view by Gray, NATURE AND SOURCES OF THE Law, §§ 1-9. 
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has not yet succeeded in driving even from the biological sciences, 
are also to be reckoned with. In any event this extreme division of 
labor had its good side, since analysis and legal history, pursued 
excessively for a time, have afforded results upon which a new 
philosophy of law may proceed with assurance. The bad side was 
the abdication of all juristic function in improving the law, the 
abandonment of juridical idealism, and the reduction of those who 
were best qualified to take conscious part in legal development to 
the position of mere observers. Coinciding with a period of ma- 
turity and stability in the law, this juristic pessimism coincided 
also with the dominance of the idea of laissez faire in economics. 
Thus the conception of the end of law as an unshackling of in- 
dividual energy, as an insuring of the maximum of individual free 
self-assertion, gave rise to a conception of the function of law as a 
purely negative one of removing or preventing obstacles to such 
individual self-assertion, not a positive one of directly furthering 
social progress. . 

Five types of nineteenth-century juristic thinkers deserve con- 
sideration. They may be called (1) the metaphysical jurists, (2) 
the English utilitarians, (3) the historical jurists, (4) the positivists, 
and (5) the social-individualists. 

Metaphysical jurisprudence ® begins with Kant, who puts in its 
final form the conception of the end of law which came in with the 
Reformation. In principle the Reformation denied the authority 
of any doctrine the evidence of which the individual could not find 
in his own reason and denied the authority of any rule which could 
not be referred to the will of the individual to be bound. Hence the 





8 KANT, METAPHYSISCHE ANFANGSGRUNDE DER RECHTSLEHRE, 2 ed., 1798, English 
translation, KANT’s PutLosopny or Law, by Hastie, 1887 (a good exposition may be 
found in 2 Carrp, THE CRITICAL PHILOSOPHY OF KANT, 293-350); FICHTE, GRUNDLAGE 
DES NATURRECHTS, 1798, new ed. by Medicus, 1908, English translation, FicHTr’s 
ScIENCE OF RicHTs, by Kroeger, 1889; HEGEL, GRUNDLINIEN DER PHILOSOPHIE DES 
Recuts, 2 ed. by Gans, 1840, new ed. by Lasson, 1911, English translation, HEGEL’s 
PuriLosopHy OF RicHtT, by Dyde, 1896; KRAUSE, ABRISS DES SYSTEMES DER PHILOS- 
OPHIE DES RECHTES, 1825; KRAUSE, SYSTEM DER RECHTSPHILOSOPHIE (posthumous), 
ed. by Réder, 1874; AHRENS, COURS DE DROIT NATUREL, 8 ed., 1892 (1 ed., 1837); 
R6DER, GRUNDZUGE DES NATURRECHTS, 2 ed., 1860; GREEN, PRINCIPLES OF POLITICAL 
OBLIGATION, reprinted from his Complete Works, 1911 (lectures delivered 1879-80); 
Lorm™eEr, INSTITUTES OF Law, 1880; LASSON, LEHRBUCH DER RECHTSPHILOSOPHIE, 
1882; MILLER, LECTURES ON THE PHILOSOPHY OF LAw, 1884; BorsTEL, Cours DE 
PHILOSOPHIE DE DROIT, 1899; HERKLESS, LECTURES ON JURISPRUDENCE (posthumous), 
1901. 
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elaborate arguments by which eighteenth-century jurists seek to 
make out that each individual has consented to the law through 
representatives or has willed it through a social compact.? In 
Kant this fiction of consent of the individual will is replaced by an 
imposition upon the individual free will through the reciprocal 
action of free wills whereby they may be reconciled by a universal 
law, which, therefore, is imposed by a necessity inherent in the very 
idea of freedom. Thus we realize individual freedom through 
rules of law, and the end of law is “to keep self-conscious beings 
from collision with each other, to secure that each should exercise 
his freedom in a way that is consistent with the freedom of all others, 
who are equally to be regarded as ends in themselves.” 4 

Kant’s separation of each man from the social organism was 
characteristic of the eighteenth century. But this putting of the - 
individual person at the center of juristic theory and the individual 
conscience at the center of ethical theory “separated him also from 
the past out of which his intellectual life had grown.” Hegel saw 
that it was unhistorical and took the moral organism for the central 
point of his ethical theory.” Here we have the beginning of a new 
point of view, which becomes significant in the social philosophical 
jurists at the end of the century. But nineteenth-century meta- 
physical jurisprudence remained thoroughly individualist. It in- 
sisted not on the proposition that freedom was the realization of 
the universal will but on the proposition that the end of man was 
freedom." It developed the idea of free will into the practical con- 
sequence of civil liberty, an idea of general freedom of action for’ 
individuals. Hence the end of law was to secure to each individual 
the widest possible liberty. The justification of law was that there 





9 ; BLACKSTONE, COMMENTARIES, 140, 158-59; 1 WILSON, Works (Andrews’ ed.),. 
88-89 (written 1790); WOODDESSON, ELEMENTS OF JURISPRUDENCE, xvii (1792). 

10 RECHTSLEHRE, 2 ed., xxii-xxiii. See a good exposition of this in 2 Carrp, 296- 
300. Compare HERKLESS, LECTURES ON JURISPRUDENCE, 14-15. 

11 2 CAIRD, 296. 

2 y CAIRD, 64. 

18 GRUNDLINIEN DER PHILOSOPHIE DES RECHTS, § 33. See WALLACE, HEGEL’s 
PuiLosopHy OF MIND, 21-23; 3 ERDMANN, History oF PuiLosopHy (Hough’s 
transl.), 4. \ 

M4 See 2 STIRLING, THE SECRET OF HEGEL, 551-52; CROCE, CE QUI EST VIVANT ET CE 
QUI EST MORT DE LA PHILOSOPHIE DE HEGEL, 114. “The history of the world is nothing 
but the development of the idea of freedom.” HEGEL, PatLosopHy or History 
(Sibree’s transl.), pt. IV, ch. 3. 
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is no true liberty except where there is law to restrain the strong 
who interfere with the freedom of action of the weak and the 
organized many who interfere with the free individual self-assertion 
of the few.” The test of right and justice was the amount of liberty 
secured.“ Though Anglo-American jurists paid little or no atten- 
tion to the systems of the metaphysical school, its central idea of 
abstract individual liberty fitted into our eighteenth-century 
individualism so well that the school began to have some influence 
in the United States?’ until a new and more attractive mode of 
getting to the same result was furnished by the positivists. 

While the metaphysical jurists were deducing the whole system of 





16 “The value then of the institutions of civil life lies in their operation as giving 
reality to these capacities of will and reason, and enabling them to be really exercised. 
In their general effect . . . they render it possible for a man to be freely determined 
by the idea of a possible satisfaction of himself, instead of being driven this way and 
that by external forces, and thus they give reality to the capacity called will; and they 
enable him to realize his reason, 7.¢., his idea of self-perfection, by acting as a member 
of a social organization in which each contributes to the better-being of all the rest. 
So far as they do in fact thus operate they are morally justified.” GREEN, PRINCIPLES 
OF POLITICAL OBLIGATION, 32-33. Cf. COURCELLE-SENEUIL, PREPARATION A L’ETUDE 
DU DROIT, 114; Putszky, THEORY OF LAW AND Crvit Society, § 170; Emery, Con- 
CERNING JUSTICE, 108-09. See also BENTHAM, THEORY OF LEGISLATION (transl. by 
Hildreth, ro eds), 95. 

16; AHRENS, COURS DE DROIT NATUREL, 8 ed., §§ 17-18; TRENDELENBURG, 
NATURRECHT, § 46; Lorimer, INSTITUTES OF LAw, 2 ed., 353, 523- 

“Tt reduces the power of coercion to what is absolutely necessary for the harmonious 
co-existence of the individual with the whole.” 1 Lioy, ParLosopHy oF Ricut (transl. by 
Hastie), 121. 

“Every rule of law in itself is an evil, for it can only have for its object the regulation 
of the exercise of rights, and to regulate the exercise of a right is inevitably to limit it. 
On the other hand every rule of law which sanctions a right, which preserves it from 
an infringement, which protects it from a peril is good because in this way it responds 
to its legitimate end. Thus if law is an evil, it is a necessary evil.” BEUDANT, LE DROIT 
INDIVIDUEL ET L’ETAT, 148 (1891). 

Cf. MILLER, LECTURES ON THE PHILOSOPHY OF LAW, 70-74. 

17 “This, the sole legitimate end and object of law, fs never to be lost sight of — 
security to men in the free enjoyment and development of their capacities for happi- 
ness.” SHARSWwOOD, LEGAL ETHICS, 5 ed., 22. 

“There is a guide which, when kept clearly and constantly in view, sufficiently 
informs us what we should aim to do by legislation and what should be left to other 
agencies. This is what I have so often insisted upon as the sole function both of law 
and legislation, namely, to secure to each individual the utmost liberty which he can 
enjoy consistently with the preservation of the like liberty to all others. Liberty, the 
first of blessings, the aspiration of every human soul, is the supreme object. Every 
abridgment of it demands an excuse, and the only good excuse is the necessity of pre- 
serving it.” CARTER, LAw: Its OrIGIN, GROWTH AND FUNCTION, 337. 











206 HARVARD LAW REVIEW 


rights and the idea of the end of the legal system from a meta- 
physical conception of free will, another school was seeking a practi- 
cal principle of law-making. The metaphysical school was a school 
of jurists. They had their eyes upon the law as a whole, upon sys- 
tems of law which had come down from the past, and they sought 
the principles upon which such systems and their doctrines could 
be based philosophically and by which rules of law might be criti- 
cized and their further development might be directed. The 
English utilitarians,'* on the other hand, were a school of legislators. 
The metaphysical jurists employed the philosophical method in 
jurisprudence and did not separate the science of law and the science 
of legislation. The English utilitarians developed the analytical 
method in jurisprudence and employed the philosophical method in 
the science of legislation. Accordingly while the metaphysical 
jurists sought principles of criticism of what was, the utilitarians 
sought principles of constructing a new body of law by conscious 

law-making. Bentham’s life work was law reform.!® The practical — 
principle which he laid down, as that which should govern legis- 
lative reform of law, was the principle of utility: Does the rule or 
measure conduce to human happiness? The principle of criticism 
which he urged was: How far does the rule or measure conduce to 
human happiness? This principle and this criterion might have 
been used to break down the individualist idea of justice as Jhering 
used the idea of purpose later. But at this time individualist ideas 
were too firmly fixed in men’s minds to be questioned. For the 
individualist tradition of seventeenth and eighteenth-century 
thought was reinforced by economic reasons in the age of Adam 
Smith and the great British economists and by political reasons in 
the reaction from the age of absolute governments which made the 
period following the French Revolution fearful of centralized 
authority and jealous of local and individual independence. The 





18 BENTHAM, PRINCIPLES OF MORALS AND LEGISLATION, 1780, reprinted by the 
Clarendon Press, 1879; BENTHAM, TRAITES DE LEGISLATION (ed. by Dumont, 1802), 
English translation by Hildreth, BENtHAM’s THEORY OF LEGISLATION, 10 ed. 1904; 
BENTHAM, PRINCIPLES OF THE CIVIL CODE, 1 WORKS, 295-364; MILL, ON LIBERTY, 1859. 
For the philosophical side, see ALBEE, History OF ENGLISH UTILITARIANISM; STEPHEN, 
Tue Encusu UTILiTtaRIANs. For the juristic side, see Dicey, Law AND PUBLIC 
OPINION IN ENGLAND DURING THE NINETEENTH CENTURY, Lect. 6; Soxart, L’IDEA 
INDIVIDUALE E L’IDEA SOCIALE NEL DIRITTO PRIVATO, §§ 31-36. 

19 On Bentham’s life and work reference may be made to ATKINSON, JEREMY 
BENTHAM. 
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criterion of the greatest good of the greatest number might easily be 
put in a way that would not be far from recent ideas of justice. 
Thus, that which serves for the happiness of the greatest number, 
used as a measure of the conduct of each, might serve as the basis 
of a social utilitarianism.” But Bentham did not question individ- 
ualism. He vacillated between an idea of utility as the greatest 
happiness of the individual and an idea of utility as the greatest 
happiness of the greatest number. In truth he did not need to choose 
between them since he assumed that the greatest general happiness 
was to be procured through the greatest individual self-assertion. 
Hence his fundamental principle was not substantially different 
from that of the metaphysical jurists." Negatively his program 
was, unshackle men; allow them to act as freely as possible. And 
this was the idea of the metaphysical school. Positively his pro- 
gram was, extend the sphere and enforce the obligation of contract. 
This, we shall see presently, was the idea of the historical school. 
Bentham’s principle, then, was: Allow the maximum of free 
individual action consistent with general free individual action. 
Thus the end of law came to the same thing with him as with the 
metaphysical jurists, namely, to secure the maximum of individual 
self-assertion. Bentham’s theory of the legal order made a strong 
appeal to the common-law lawyer. Our Anglo-American legal sys- 
tem had kept much of the individualism of the strict law. The 
stage of equity and natural law had by no means made it over and 
the development of equity was not complete in England when Eng- 
lish law was received in this country.“ Moreover, in the classical 
contests between the courts and the crown in the seventeenth 
century the common law had been made to stand between the 
individual and oppressive state-action. Thus the common-law 
tradition was thoroughly individualist, and this tradition was 
especially congenial to the Puritan, who was dominant in America 
down to the time of the Civil War. However much the practising 


20 Cf. TANON, L’EVOLUTION DU DROIT ET LA CONSCIENCE SOCIALE, 3 ed., 185-89. 

21 Dicey has formulated it thus: “ Every person is in the main and as a general rule 
the best judge of his own happiness. Hence legislation should aim at a removal of 
all those restrictions on the free action of an individual which are not necessary for 
securing the like freedom on the part of his neighbors.” Law AND PuBLic OPINION IN 
ENGLAND, 2 ed., 146. 

% See Pound, “The Place of Judge Story in the Making of American Law,”’ 48 Am. 
L. REv. 676. 

% See Pound, “ Puritanism and the Common Law,” 45 Am. L. Rev. 811. To be 
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lawyer might affect to despise philosophical theories of law, he could 
but be content with a theory that put plausible reasons behind his 
traditional habits of thought. The one difficulty was the English 
utilitarian’s fondness for legislative lawmaking, which was out of 
accord with the common-law tradition. But this difficulty presently 
disappeared. 

It is a curious circumstance that while Bentham and Austin 
believed in legislation and hoped for an ultimate codification, the 
interpretation of utility as requiring a minimum of interference with 
the individual led the next generation of English utilitarians to the 
same position as that of the historical school, namely, that except 
in a few necessary cases legislation is an evil. The historical school 
held it an evil because it sought to do what could not be done. The 
neo-utilitarians held it an evil because that government was best 
that governed least and left men freest to work out their own destiny. 
Bentham had already put security as the main end to which the 
legal order should be directed.“ A utilitarian version of the nine- 
teenth-century juristic pessimism was deduced from this idea. We 
could not achieve any positive good by law; we could only avert 
some evils.” 

Thus the English utilitarians did not contribute much of moment 
to the theory of the end of the legal order. They merely strengthened 
in the minds of lawyers the extreme individualism which the latter 
had inherited with the common-law tradition. Perhaps their most 
significant achievement was in definitely driving the eighteenth- 





complete, one should add the influence of the pioneer in nineteenth-century America. 
See Pound, ‘“‘The Administration of Justice in the Modern City,” 26 Harv. L. Rev. 
302. 

* THEORY OF LEGISLATION, PRINCIPLES OF THE CiviL Cong, pt. I, ch. 7. Cf.- 
SHARSWOOD, LEGAL ETHICS, 5 ed., 22. 

% “The value of law is to be measured not by the happiness which it procures but 
by the misery from which it preserves us.” MARKBY, ELEMENTs OF LAw, 6 ed., § 58. 
“We shall, therefore, look for happiness in the wrong direction if we expect it to be 
conferred upon us by the law. Moreover, not only is it impossible for the law to increase 
the stock of happiness: it is just as impossible for the law to secure an equal distribution 
of it. Equality may be hindered by the law, it cannot be promoted by it.” Jd., § 59. 

“What is the true province of legislation, ought to be better understood. It is 
worth while to remark, that in every new and amended state constitution, the Bill of 
Rights spreads over a larger space; new as well as more stringent restrictions are 
placed upon legislation. There is no danger of this being carried too far: as Chancellor 
Kent appears to have apprehended that it might be. There is not much danger of 
erring upon the side of too little law.” SHARSwoop, LEGAL EtTuICcs, 5 ed., 22-23. 
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century natural law out of the English books. For example, in 
discussing condemnation of private property, Blackstone said that 
the public was “‘in nothing so essentially interested as in securing to 
every individual his private rights.” This is the natural-rights 
idea of the eighteenth century. A little more than a century later 
Sir George Jessel said: 


“Tf there is one thing which more than another public policy requires, 
it is that men of full age and competent understanding shall have the 
utmost liberty of contracting and that their contracts ... shall be 
enforced by courts of justice.” 2” 


Here we have Bentham’s program of unshackling men and extend- 
ing the sphere of contract. But we have also the individual free- 
will idea, the individual-liberty idea of the metaphysical jurists. It 
is worth while to reflect that these words were written in a case 
involving a contract as to the use of a patent. Not only do we limit 
the freedom of contract of whole classes of men of full age and com- 
petent understanding at every turn in modern labor legislation, 
but we are not so sure today that whatever contract as to use of his 
patent a patentee may choose to make is to be upheld at all events.” 

The historical jurists ** were more concerned with the nature of 
law and the content of legal systems than with the end of law. They 
took their philosophical ideas from the metaphysical school and so 
agreed in holding individual liberty to be the fundamental idea.*° 
This was facilitated by, or perhaps rather it resulted in, their adopt- 
ing the political interpretation of legal history. For they conceived 





26 y COMMENTARIES, 139. 

27 Printing Co. v. Sampson, 19 Eq. 462, 465 (1875). 

28 Bauer v. O’Donnell, 229 U.S. 1 (1912). See Montague, “‘ The Proposed Patent 
Law Revision,” 26 Harv. L. Rev. 128; Abbot, “Patents and the Sherman Act,” 
12 Cot. L. REV. 709. 

29 MAINE, ANCIENT LAw, 1861, new ed. by Pollock, 1906; MAINE, EARLY HISTORY 
oF INSTITUTIONS, 1874; MAINE, EarLty LAw AND Custom, 1883; MAINE, VILLAGE 
COMMUNITIES IN THE EAST AND WEST, 1871; PuLszky, THEORY OF LAW AND CIVIL 
SocreTy, 1888; CARTER, Law: Its Or1ciIn, GROWTH AND FUNCTION, 1907; PUCcHTA, 
Cursus DER INSTITUTIONEN, §§ 1-3 (1841); ARNDTS, JURISTISCHE ENCYKLOPADIE 
UND METHODOLOGIE, § 12 (1860); 1 WACHTER, PANDEKTEN, § 1 (1880). 

30 “Freedom is the foundation of right, which is the essential principle of all law.” 
PucuTA, INSTITUTIONEN, § 2 (Hastie’s transl.). “In virtue of freedom man is the 
subject of right and law. His freedom is the foundation of right and all real relations 
of right and law flow from it.” Jd.,§4. “Law is consequently the recognition of that 
jural freedom which is externalized and exhibited in persons and their acts of will and 
their influence upon objects.” Jd., § 6. 
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that the history of law was a history of the gradual acquisition or 
recognition of individual liberty. This is the central philosophical 
idea in the writings of Sir Henry Maine.** As has been pointed out 
elsewhere, Maine’s doctrine of the progress from status to contract 
is a political type of idealistic interpretation.” For a purely ethical 
idea of right it substitutes a political idea of individual freedom. 
It sees in law and in legal history a manifestation and development 
of this idea. Hence it finds the end of all law in liberty, conceived 
in the sense of the widest possible individual self-assertion. It 
teaches that a movement from individual subjection to individual 
freedom, from status to contract, is the key to social and legal devel- 
opment. It conceives of social progress as an unfolding of the idea 
of individual liberty by relieving the individual from the constraint 
of social institutions. It conceives of political progress as a like un- 
folding of the idea of liberty; as a gradual limitation and direction 
of state action so as to make possible the maximum of individual 
self-assertion which is taken to be the maximum realization of the 
idea of liberty. It conceives of jural progress as a progress from 
institutions where rights, duties and liabilities are annexed to status 
or relation to institutions where rights, duties and liabilities flow 
from voluntary action and are consequences of exertion of the human 
will. 

Maine’s teaching was so completely in accord with the individual- 
ism which characterized the traditional element of our law for other 
reasons and accorded so well with the absolute ideas which our law 
books had inherited from the eighteenth century that it soon got 
entire possession of the field. Much in American judicial decision 
with respect to master and servant, liberty of contract and right to 
pursue a lawful calling, which it has been the fashion of late to refer 

to class bias of judges or to purely economic influences,® is in real- 

































%. “The word Status may be usefully employed to construct a formula expressing 
the law of progress thus indicated, which . . . seems to me to be sufficiently ascertained. 
All the forms of Status taken notice of in the law of persons were derived from, and to 
some extent are still coloured by, the powers and privileges anciently residing in the 
Family. If then we employ Status . . . to signify these personal conditions only, and 
avoid applying the term to such conditions as are the immediate or remote result of 
agreement, we may say that the movement of the progressive societies has hitherto 
been a movement from status to contract.” ANCIENT LAW, ch. 5 ad fin. 

* See my paper, “‘ The Scope and Purpose of Sociological Jurisprudence,” 25 Harv. 


L. REv. 140, 164. 
% F. g., SMITH, SPrRIT OF AMERICAN GOVERNMENT, ch. 5; RoE, Our JUDICIAL 
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ity merely the logical development of traditional principles of the 
common law by men who, if they had not been so taught; read every 
day in their scientific law books of the progress from status to con- 
tract and the development of law through securing and giving effect 
to the human will. But in truth, so far as developed systems of law 
are concerned, Maine’s famous generalization is drawn from the 
Roman law only. The main characteristics of status are that it is 
a condition which can not be divested voluntarily, and that rights, 
duties and liabilities flow from or are annexed to this condition of a 
person rather than his volition. In the maturity of Roman law, in 
contrast, the theory of natural law had put an end to most of these 
conditions directly or indirectly, and the law sought to secure the 
will of the individual against aggression and to give effect to the 
will to create legal consequences wherever possible. Hence, if we 
use contract to mean legal transaction, there was in Roman law a 
progress from status to contract. There was a progress from a 
situation where legal institutions paid no regard to volition to one 
where volition was chiefly regarded. 

It is by no means so clear that the generalization may be main- 
tained when applied to Anglo-American law. For a fundamental 
difference between the Roman system and our own system is in- 
volved. In the Romanist system the chief réle is played by the 
conception of a legal transaction, an act intended to create legal 
results to which the law, carrying out the will of the actor, gives the 
intended effect. The central idea in the developed Roman law, 
shaped by philosophical theories, is to secure and effectuate the 
will.* All things are deduced from or referred to the will of the 
actor. Arising as the law of the city of Rome when it was a city of 





OtcaRcuy, ch. 5; Myers, History OF THE SUPREME COURT OF THE UNITED STATES, 
ch. 16. 

% y WINDSCHEID, PANDEKTEN, §§ 37, 47, 69; I JHERING, GEIST DES ROMISCHEN 
Recuts, § 10; 3 Vorct, Das Ius NaturaLe, AEQuUM.ET Bonum unpD Ius GENTIUM 
DER R6m_ER, §§ 17 f. 

“The department of law where the peculiar genius of the Roman jurists found full 
scope is the law of obligations . . . ; and here again it is more especially the law 
relating to those contracts where not merely the expressed but also the unexpressed 
intention of the parties has to be taken into account (the so-called negotia bonae fidei). 
And in regard to this unexpressed intention which is not, for the greater part, present 
to the mind of the party himself at the moment of concluding the contract, it was the 
Roman jurists who discovered it, and discovered it for all times to come, and enunciated 
the laws which result from its existence.” Soum, InstrruTEs or RomAN Law (Ledlie’s 
transl.), § 15. 
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patriarchal households, and as a body of rules for keeping the peace 
among the heads of these households, its problem was to reconcile 
the conflicting activities of free men, supreme within their house- 
holds but meeting and dealing with their equals without. Accord- 
ingly it held them in penalties for such injuries as they did wilfully, 
and held them in obligations to such duties or performances as they 
undertook in legal form. It held them for what they willed and did 
willingly, and it held them to what they willed and undertook legally. 
In our law, by contrast, the central idea is rather relation. Thus, in 
case of agency the civilian thinks of an act, a manifestation of the 
will, whereby one person confers a power of representation upon 
another and of a legal giving effect to the will of him who confers 
it. Accordingly he talks of a contract of mandate ® or of a legal 
transaction of substitution.** The common-law lawyer, on the other 
hand, thinks of the relation of principal and agent and of powers, 
rights, duties and liabilities, not as willed by the parties, but as 
incident to and involved in the relation. He, therefore, speaks of 
the relation of principal and agent. Soin partnership. The Roman- 
ist speaks of the contract of societas. He develops all his doctrines 
from the will of the parties who engaged in the legal transaction of 
forming the partnership.*” We speak, instead, of the partnership 
relation and of the powers and rights and duties which the law 
attaches to that relation. Again, the Romanist speaks of a letting 
and hiring of land and of the consequences which are willed by 
entering into that contract.*® We speak of the law of landlord and 
tenant and of the warranties which that relation implies, the duties 
it involves, and the incidents attached thereto. The Romanist 
speaks of a locatio operarum, a letting of services and of the effects 





% 2 BaAupRY-LACANTINERIE, PRECIS DE DROIT CIviL, 10 ed., §§ 1191-94; 2 
CHIRONI, ISTITUZIONI DI DIRITTO CIVILE ITALIANO, 2 ed., § 344. 

36 See, however, the critique of this conception in SCHLOSSMANN, LEHRE VON DER 
STELLVERTRETUNG, §§ 3, 4, 80. Accordingly the Romanist does not know our doctrine 
of undisclosed agency. BARON, PANDEKTEN, § 65, II. On his theory, necessarily, if 
agency is disclosed, a contract with the principal is willed; otherwise not. The com- 
mon law looks rather to the actual existence of the relation of principal and agent. 

37 2 BAUDRY-LACANTINERIE, PRECIS DE DROIT CIVIL, 10 ed., §§$ 1014-15. This 
refers only to “civil partnerships.” ‘The “commercial partnership,” the creature not 
of the Roman law but of the law merchant, is treated as a juristic person. Jd., § 1021. 
See also 2 CHIRONI, ISTITUZIONI DI DIRITTO CIVILE ITALIANO, 2 ed., §§ 340, 341. 

88 2 WINDSCHEID, PANDEKTEN, §§ 399-400; 2 BAUDRY-LACANTINERIE, PRECIS DE 


DROIT CIVIL, 10 ed., §§ 898-903. 
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which the parties have willed thereby. We speak of the relation of 
master and servant and of the duty to furnish safe appliances and 
the assumption of risk which are imposed upon the respective parties 
thereto. The Romanist speaks of family law. We speak of the law 
of domestic relations. The double titles of our digests, such as 
principal and surety, or vendor and purchaser, where the Romanist 
would use the one word, suretyship or sale, tell the same story. 

The idea of relation, and of legal consequences flowing therefrom, 
pervades every part of Anglo-American law. At law the original 
type which provided the analogy still persists in the law of land- 
lord and tenant. If one occupies another’s land adversely the latter 
may put him out and may then have his action for mesne profits. 
But he has no action against the wrongful occupier on the ground 
that he is enriched unjustly by use and occupation of the land.” 
The action for use and occupation may only be maintained where 
a relation exists. When the relation does exist, however, a train of 
legal consequences follows. There is an implied warranty of quiet 
enjoyment. There is an obligation to pay rent simply because of the 
relation, which the covenants in the lease only liquidate.“ Cove- 
nants in the lease run with the land; that is, the incidents so created 
go with the land, not with the person who made them. Again, in 
case of a conveyance for life there is still the relation of tenure, in- 
volving duties of the tenant toward those in reversion and remainder. 
Hence covenants are said to run with the land, that is, to follow the 
relation. But in case of a conveyance in fee simple there has been 
no relation since the statute of Quia Emptores in the reign of Edward 
I, and so the burden of covenants in the conveyance did not run. 
In the United States, when we first sought to extend the law as to 

39 Tf it be said that this is a relatively recent phrase in our books, it may be pointed 
out that the title “‘baron and feme” goes a long way back and, as contrasted with 
““law of persons,” has the true common law ring. 

40 As to this anomalous doctrine and the historical reasons therefor, see KEENER, 
QuasiI-CONTRACTS, 191-92. 

“ Hence the rent follows the reversion, but the assignee of the reversion cannot 
recover of the covenantor, who agreed to pay, but only of the assignee of the term. 
Walker’s Case, 3 Rep. 22 a (1588); Humble v. Glover, Cro. Eliz. 328 (1595). Hence 
also, notwithstanding the covenant to pay rent, if the lessor was not seised at the time 
of the lease so that no relation was created, there is a legal defense to the covenant. 
LitTLeTON, § 58. Coke explains this as a caseof failure of consideration. Co. Lrr., 
47 6. But it is significant that here, and here only, the failure of consideration might 


be shown at law against a deed, and that the tenant was not compelled to resort to 
chancery. 
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the creation of legal servitudes by permitting such covenants to run, 
we did not break over the rule expressly, but our courts instead turned 
for a time to the word “privity,” which in its proper use refers to a 
relation,” and thought the result justified by the conjuring up of a 
fictitious privity.* So also in the law of torts the existence of some 
special relation, to which the law may annex a duty, is often decisive 
of liability. One may have no duty toward a licensee other than not 
toinjure him wantonly. But gratuitous assumption of the relation 
of passenger and carrier, although no more than a license to ride in 
the carrier’s wagon, involves liability for ordinary care.“ Again, if 
A is drowning and B is sitting upon the bank with a rope and life 
belt at hand, unless there is some relation between A and B other 
than that they are both human beings, for all that the law prescribes, 
B may smoke his cigarette and see A drown.” In the absence of a 
relation that calls for action the duty to be the good Samaritan is 
moral only. The recent decisions that challenge this doctrine, it is 
significant to observe, are in cases involving the relation of master 
and servant.“ Throughout the law of negligence the common-law 
judge instinctively tends to seek for some relation between the par-. 
ties or, as he is likely to put it, some duty of the one to the other.*” 





“ See the classification of privity and the examples in Co. Lir., 271 a. 

® Morse v. Aldrich, 19 Pick. (Mass.) 449 (1837). 

“ Harris v. Perry, [1903] 2 K. B. 219, 225. 

* Allen v. Hixson, 111 Ga. 460, 36 S. E. 810 (1900); Union Ry. Co. »v. Cappier, 
66 Kan. 649, 72 Pac. 281 (1903); Griswold v. Boston R. Co., 183 Mass. 434, 67 N. E. 
354 (1903); Stager v. Laundry Co., 38 Ore. 480, 489, 63 Pac. 645 (1901); Ollett ». 
Railway Co., 201 Pa. St. 361, 50 Atl. 1011 (1902); King v. Interstate R. Co., 23 R. I. 
583, 51 Atl. 301 (1902). 

# Ohio, etc. Ry. Co. v. Early, 141 Ind. 73, 40 N. E. 257 (1894); Raaschv. Laundry Co., 
98 Minn. 357, 108 N. W. 477 (1906); Hunicke v. Quarry Co., 262 Mo. 560, 172 S. W. 43 
(1914); Layne v. Chicago, etc. R. Co., 175 Mo. App. 34, 157 S. W. 850 (1913); Salter 
v. Telephone Co., 79 Neb. 373, 112 N. W. 600 (1907). This has always been recognized 
in the case of seamen. The Iroquois, 194 U.S. 240 (1903); Scarff v. Metcalf, 107 N. Y. 
211, 13 N. E. 796 (1887). In Depue v. Flatau, 100 Minn. 299, 111 N. W-’ 1 (1907), 
where there was no such relation, it might be urged that defendants were culpable 
in their affirmative acts. But the court relies on the relation between the parties 
created by an invitation. 

47 Cf. the well-known statement of Brett, M. R., in Heaven v. Pender, 11 Q. B. D. 
503, 507 (1883): “The questions which we have to solve in this case are — what is the 
proper definition of the relation between two persons other than the relation estab- 
lished by contract, or fraud, which imposes on one of them a duty towards the other 
to observe, with regard to the person or property of such other, such ordinary care or 
skill as may be necessary to prevent injury to his person or property. . . . When two 
drivers or two ships are approaching each other, such a relation arises between them 
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Again, in the case of mortgagor and mortgagee we do not ask what 
the parties agreed, but we apply rules, such as once a mortgage 
always a mortgage, or such as the rule against clogging the equity of 
redemption, which defeat intent, in order to enforce the incidents 
which courts of equity hold involved in the relation. In the case of 
sale of land it is not our mode of thought to consider that we are 
carrying out the will of the parties as manifested in their contract. 
Once the relation of vendor and purchaser is established, we think 
rather of the rights and duties involved in that relation, of the 
conversion of the contract right into an equitable ownership, and 
the turning of the legal title of the vendor into a security for money, 
not because the parties have so intended, but because the law, some- 
times in the face of stipulations for a forfeiture, gives those effects 
to their relation.“ Then, too, we have the great category of fiduci- 
ary relations, of which trustee and beneficiary is the type. It is true 





when they are approaching each other in such a manner that, unless they use ordinary 
care and skill to avoid it, there will be danger of an injurious collision between them. 
This relation is established in such circumstances between them, not only if it be proved 
that they actually know and think of this danger, but whether such proof be made or 
not. It is established, as it seems to me, because any one of ordinary sense who did 
think would at once recognize that if he did not use ordinary care and skill under such 
circumstances there would be such danger. . . . In the case of a railway company 
carrying a passenger with whom it has not entered into the contract of carriage the law 
implies the duty, because it must be obvious that unless ordinary care and skill be 
used the personal safety of the passenger must be endangered. With regard to the 
condition in which an owner or occupier leaves his house or property, other phraseology 
has been used, which it is necessary to consider. If a man opens his shop or warehouse 
to customers it is said that he invites them to enter, and that this invitation raises the 
relation between them which imposes on the inviter the duty of using reasonable care 
so to keep his house or warehouse that it may not endanger the person or property of 
the person invited. This is in a sense an accurate phrase, and as applied to the cir- 
cumstances a sufficiently accurate phrase. Yet it is not accurate if the word ‘invita- 
tion’ be used in its ordinary sense. By opening a shop you do not really invite, you do 
not ask A. B. to come in to buy; you intimate to him that if it pleases him to come in 
he will find things which you are willing to sell. So, in the case of shop, warehouse, 
road, or premises, the phrase has been used that if you permit a person to enter them 
you impose on yourself a duty not to lay a trap for him. This, again, is in a sense a 
true statement of the duty arising from the relation constituted by the permission to 
enter. It is not a statement of what causes the relation which raises the duty. What 
causes the relation is the permission to enter and the entry.” 

See also Cardozo, J., in MacPherson v. Buick Motor Co., 217 N. Y. 382 (1916). 

48 Setson v. Slade, 7 Ves. Jr. 264, 274 (1802); Champion v. Brown, 6 Johns. Ch. 398 
(1822); In re Dagenham Dock Co., 8 Ch. App. 1022 (1873); Cornwall ». Henson, 
[1900] 2 Ch. 298, 304; Kilmer v. British Columbia Orchard Lands, Ltd., [1913] A. C. 
319; Cheney »v. Libby, 134 U. S. 68 (1889). 
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this category and many of the instances above recounted are the 
work not of comrhon-law courts but of the courts of equity. But 
the common-law lawyer was at work in the courts of equity. The 
clerical chancellors brought about an infusion of morals into the 
legal system. To prevent dishonest or unconscientious conduct, in- 
terposing in part, perhaps, for the welfare of his soul, they forbade 
the trustee or the fiduciary doing this or that which legally he was 
at liberty to do. Presently the lawyers came to sit upon the wool- 
sack. They turned at once to their staple analogy, lord and man, 
landlord and tenant, and out of the pious interference of the chancel- 
lors on general grounds of morals, they built the category of fiduci- 
ary relations with rights and duties annexed to them and involved 
in them, no matter what the parties to them may intend. So com- 
pletely has this idea taken possession of equity that more than one 
subject, as, for example, interpleader and bills of peace, is embar- 
rassed by a struggle to find “privity” —a struggle to find some 
relation to which the right to relief may be annexed.” 

Our public law, too, is built around this same idea of relation. 
Magna Charta is recognized as the foundation of Anglo-American 
public law. But Professor Adams has shown that, as a legal docu- 
ment, Magna Charta is a formulation of the duties involved in the 
jural relation of the king to his tenants in chief.6° As the Middle 
Ages confused sovereignty and property, it was easy enough to draw 
an instrument declaring the duties incident to the relation of lord 
and man which, when the former happened to be king, could be 
made later to serve as defining the duties owing by the king in the 
relation of king and subject. Political theory sought to explain the 
duties of rulers and governments by a Romanist juristic theory of 
contract, a theory of a contract between sovereign and subjects 
which was devised originally in the contests between church and 
state to justify the disobedience of the pious subject who resisted a 
royal contemner of ecclesiastical privileges. We have seen in another 
connection how the two theories merged in the eighteenth century 
and the common-law rights of Englishmen, involved in the relation 
of king and subject, became the natural rights of man deduced from 


#® 2 Srory, Equiry JURISPRUDENCE, § 120; 4 Pomeroy, Equity JURISPRUDENCE, 
3 ed., § 1324; Dilly v. Doig, 2 Ves. Jr. 486 (1794); Tribette v. Illinois R. Co., 70 Miss. 
182, 12 So. 32 (1892). The requirement of privity in interpleader is criticised both by 
Story and Pomeroy. 

50 ORIGIN OF THE ENGLISH CONSTITUTION, chs. 4, 5. 
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a social compact. Here it suffices to note that the latter is an alien 
conception in our law. After working no little mischief in our con- 
stitutional law in the nineteenth century, this idea of natural rights 
resting upon a social compact and merely declared by constitutions 
is giving way, and there are signs that we shall return to the true 
common-law conception of a statement of the rights and duties 
which the law imposes on or annexes to the relation of ruler and 
ruled.» 

Because of its origin in the general application to new problems 
of the analogy of the reciprocal rights and duties of lord and man, I 
have ventured to call this element of our legal tradition “feudal 
law.” ©? Perhaps it should be called the Germanic element. For in 
comparing Roman law and Germanic law we are struck at once by 
differences of treatment of the same institution in the two systems, 
and these differences turn largely upon their respective use of will 
and of relation as fundamental notions. Compare, for instance, the 
Roman patria potestas, the power of the head of the household, with 
the corresponding Germanic institution of the mundium. The 
Roman institution is legally quite one-sided. The paterfamilias is 
legally supreme within the household. He has rights. But what- 
ever duties he may owe are owed without the household, not within.® 
On the other hand the Germanic institution is conceived of as a 
relation of protection and subjection. But, the subjection is not 
because of a right of the house-father. It is a subjection because of 
the relation and for the purposes of the protection which the relation 
involves. Also the right of the house-father grows out of the relation 
and is a right against the world to exercise his duty of protection.™ 
Indeed there is some warrant for the view that Tacitus indicates 
this idea of relation as a characteristic Germanic institution.» At 
any rate it became the fundamental legal idea in the feudal social 
organization. Accordingly in Anglo-American law it is a generaliza- 
tion from the results of judicial working out of one problem after 





51 See the observations of Winslow, C. J., in Borgnis v. Falk Co., 147 Wis. 327, 
348-50, 133 N. W. 209 (1911). 

8 Pound, “‘A Feudal Principle in Modern Law,” 15 Int. J. of ETHICS, 1, 20. 

5 Mos. ET Rom. Lec. Cott. IV, 8; Garus, I, §§ 117-18, II, § 87, IV, § 75; Pautus, 
SENTENTIAE, V, 1, § 1; Dic. XLIV, 7, 9; Cop. VIII, 46, 10. 

& y HEUSLER, INSTITUTIONEN DES DEUTSCHEN PRIVATRECHTS, §§ 20, 23, 24. 

55 GERMANIA, caps. XIII, XIV, XXV. See ScurOpER, LEHRBUCH DER DEUTSCHEN 
RECHTSGESCHICHTE, 4 ed., 32-35. 
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another by the analogy of the institution with which courts were 
most familiar and had most to do in the formative period of English 
law, namely, the relation of lord and tenant. 

In the nineteenth century the feudal contribution to the common 
law was in disfavor. Jurists thought of individuals and contracts 
rather than of groups and relations. The conception of the abstract 
individual ruled in legal philosophy. The medieval guilds were 
gone and the legal position of trade unions and a legal theory of 
collective bargaining had not yet become problems for the lawyer. 
Hence the nineteenth-century lawyer thought ill of anything that 
had the look of the archaic institution of status. The Romanist 
idea of contract became the popular juristic instrument, and attempt 
was made to Romanize more than one department of Anglo- 
American law by taking for the central idea the Roman doctrine of 
a legal giving effect to the individual will.* This tendency was in 
part the result of the confident attempt of the age of enlightenment 
to explain all things by the light of unaided reason, and so is to be 
classed with the tendency to invent apocryphal reasons for legal 
doctrines instead of criticizing them, which marks the decadence of 
the philosophical method in the last century. But after the histori- 
cal school had turned the light of history upon legal institutions they 
kept for some time the color given them by the eighteenth-century 
light of reason. System in the common law was but beginning. Of 
necessity those who sought for systematic ideas turned to the Con- 
tinental treatises on Roman law. The resulting tendency to Roman- 





5 “The law of contracts in its widest extent may be regarded as including nearly 
all the law which regulates the relations of human life. Indeed, it may be looked upon 
as the basis of human society. All social life presumes it, and rests upon it; for out of 
contracts express or implied, declared or understood, grow all rights, all duties, all 
obligations, and all law. Almost the whole procedure of human life implies, or, rather, 
is, the continual fulfilment of contracts.” 1 PARsons, ConTRACTS *3 (1853). Compare 
also the tendency to Romanize the law of bailments on “the hasty assumption” that 
the principles of the modern Roman law were universal, referred to by Mr. Justice 
Holmes, Common Law, Lect. 5. 

Another example may be seen in the law of carriers. The nineteenth century books 
derived this branch of the law from the law of bailment, thinking of the duties of the 
carrier as “implied terms” of the contract, in Roman fashion. In many law schools 
even now “Bailments and Carriers” is the title of a course. But this contract-theory 
of the carrier’s obligation has thoroughly broken down. To-day we speak rather of the 
law of public service and derive the carrier’s duties from the general obligations of a 
public calling in one type of which he is engaged. 

As to partnership, see PARSONS, PRINCIPLES OF PARTNERSHIP, §§1, 3; Pepper, 
‘What Constitutes a Partnership,” 46 Am. L. REG. 137, 142. 
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ize the theory of Anglo-American law was furthered both in England 
and in the United States by the general acceptance of Maine’s theory 
of legal progress. But Maine’s generalization as it is commonly 
understood shows only the course of evolution of Roman law.*” It 
has no basis in Anglo-American legal history, and the whole course 
of English and American law today is belying it unless, indeed, we 
are progressing backward.** If it be said that statutes restricting 
freedom of contract between employer and employee are a legis- 
lative phenomenon, and out of the right line of growth of the com- 
mon law, one may point to the law of public-service companies or 
to the law of insurance or to the law of surety companies. In each 
case, and these are relatively recent judicial developments in our 
law, the common-law idea of relation and of the rights, duties and 
liabilities involved therein, has prevailed at the expense of the idea 
of contract.*® It is significant that progress in our law of public- 
service companies has taken the form of abandonment of nine- 
teenth-century conceptions for doctrines which may be found in 
the Year Books.” 


Even more significant is the legislative development whereby 
duties and liabilities are imposed on the employer in the relation of 
employer and employee, not because he has so willed, not because 
he is at fault, but because the nature of the relation is deemed to 
call for it. Such is the settled tendency of the present, and it is but 
a return to the common-law conception of the relation of master and 


57 Perhaps the current view of Maine’s doctrine is not wholly just to its author. 
He expressly limits the meaning of status so as to exclude relations arising from con- 
tract. See note 31, ame. But the two last paragraphs of chapter 5 of Ancient Law 
seem fairly to justify the usual interpretation of his theory. 

58 Note the difficulties which Miller felt as early as 1884 in attempting to square 
with this theory legislation which “has apparently reversed the natural order of the 
growth of legal forms.” It must be explained, he says, “on the ground that the persons 
legislated for are so weak and helpless that they cannot realize their true freedom, or 
maintain it against others who are so strong or so unjust as to encroach on their rights. 
One of the first results of a consciousness of freedom will be a demand for the repeal 
of statutes which restrain this power of self-legislation — a demand for freedom of 
contract.” LECTURES ON THE PHILOSOPHY OF Law, 73. A generation has passed 
without any abatement in restrictions upon freedom of contract in the relation of 
master and servant or any sign of the reaction so confidently predicted. 

59 See Pound, “The End of Law as Developed in Legal Rules and Doctrines,” 
27 Harv. L. REv. 195, 225. 

6 Wyman, PuBLic SERVICE CoRPORATIONS, §§ 1-14, 20, 27, 34-42. Cf. HoLMEs, 
Common Law, Lect. 5. But see Adler, “ Business Jurisprudence,” 28 Harv. L. Rev. 
135, 147 f. 
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servant with reciprocal rights and duties and with liabilities imposed 
in view of the exigencies of the relation. These statutes have put 
jurists to much trouble when they have sought to find a place for 
them in the legal system. Some have said that modern labor legis- 
lation creates a status of being a laborer, and this has frightened 
more than one court. For status is felt to be an archaic legal institu- 
tion which we have outgrown. Hence courts have felt bound to 
inquire what warrant could be found for imposing disabilities upon 
one whom nature had given a sound mind, disposing judgment and 
years of discretion.“ Others have said that the duties and liabilities 
involved in workmen’s compensation were quasi-contractual, which 
means only that the author did not know what to call them or where 
to place them.” What is clear is that they are not contractual and 
that they do not accord with the modern principles of the law of 
torts. Is there, then, an irreconcilable opposition between this 
legislation and the modern law of torts, so that one or the other 
must give way? If so, and if we are to adhere to Maine’s generaliza- 
tion as furnishing a guide to legal progress, it may go hard with this 
legislation in the judicial working out of its consequences. But a 
sounder view of history, taking account of the history of our own 
law, will show that the common law has a place for it and that it 
‘is perfectly possible, without disturbance of our legal system, to 
administer these statutes and to give them the sympathetic judicial 
development which all statutes require in order to be effective. For 
it is not out of line with the common law to deal with causes where 
the relation of master and servant exists differently from causes 
where there is no such relation. It is not out of line to deal with such 
causes by determining the duties and the liabilities which shall flow 
from the relation. On the contrary, the nineteenth century was out 
of line with the common law when it sought to treat the relation of 
master and servant in any other way. In administering these acts 
the common law may employ its oldest and most fertile legal 
conception. 

Much of the nineteenth-century criticism of the common law as 
“feudal” wholly misses the point. Austin grafted a Romanist 


6. State v. Haun, 61 Kan. 146, 161, 59 Pac. 340 (1899); State v. Loomis, 115 Mo. 


307, 315, 22 S. W. 350 (1893). 
8 SALMOND, Torts, 4 ed., 113. Compare Pottock, Torts, 9 ed., 110. 
® See Smith, “‘Sequel to Workmen’s Compensation Acts,” 27 Harv. L. REv. 235, 
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analysis, learned in Germany, upon the political ideas of Hobbes and 
the ethical ideas of Bentham. Maine’s interpretation of legal his- 
tory was derived from the phenomena of Roman law considered 
from the standpoint of Savigny. Thus both of the schools of Anglo- 
American jurists were Romanized. The Romanist idea of a legal 
transaction, which the nineteenth century sought to apply to all 
possible situations, was regarded as the institution of the maturity 
of law. But the conception of the legal transaction regards individ- 
uals only. In the pioneer agricultural societies of nineteenth-century 
America such a conception sufficed. In the industrial and urban 
society of today classes and groups and relations must be taken 
account of no less than individuals. Happily the nineteenth century 
did not wholly lose for us the contribution of the feudal law to our 
legal tradition. If we cast aside the Romanist prejudices of the 
nineteenth-century historical school, we may perceive that in the 
idea of relation, in the characteristic common-law mode of treating 
legal problems which we derived from the analogy of the incidents 
of feudal tenure, we have an institution of capital importance for 
. the law of the future, a means of making our received legal tradition 
a living force for justice in the society of today and of tomorrow. 

In truth the nineteenth-century historical school was not his- 
torical. It was metaphysical. The reconciliation of the historical 
with the metaphysical, which was current at the end of the century, 
may be found in Hegel.“ Each was heir to the law-of-nature 
theories of the eighteenth century. Each sought a universal, un- 

‘ changeable fundamental principle. One studied the unfolding 
thereof in human experience as manifested in legal institutions and 
legal doctrines. The other verified the same process @ priori and 
unfolded the principle logically. Hence the juristic pessimism of 
the metaphysical school was fully shared by the historical school. 





« “T maintain that the sequence in the systems of philosophy in history is similar 
to the sequence in the logical deduction of the notion-determinations in the idea. I 
maintain that if the fundamental conceptions of the systems appearing in the history 
of philosophy be entirely divested of what regards their outward form . . . the various 
stages in the determination of the idea are found in their logical notion. Conversely 
in the logical progression taken for itself there is, so far as its principal elements are 
concerned, the progression of historical manifestations. ... This succession un- 
doubtedly separates itself, on the one hand, into the sequence in time of history, and 
on the other, into succession in the order of ideas.” 1 HEGEL, History oF PHILOSOPHY 
(transl. by Haldane), 30. 

6% “Tt was in no attitude of investigation and reflection . . . that the Hegelian 
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Somewhat later the doctrines as to the end of law which had be- 
come fixed in Anglo-American juristic thought under the influence 
of the historical school were reinforced in America by the influence 
of the positivists.® Spencer’s writings had great vogue in America 
and many cases where judicial opinions show the effect of his ideas 
might be cited. The earlier positivists thought of the universe as 
governed by mathematical mechanical laws, and hence of moral 
and social phenomena as referable to such laws also. The next 
generation of positivists, influenced by Darwin, thought of evolu- 
tion as governed by some such mechanical laws. Accordingly the 
purpose of the positivist jurists was to find laws of morals, laws of 
social evolution and laws of jural development analogous to gravi- 
tation, conservation of energy and the like. These laws were to 
be found by observation and experience. But observation and ex- 
perience led them to the same result to which metaphysics had led 
the nineteenth-century philosophical jurists and history had led 
the historical jurists. For one thing, they got their data from the 





philosophy even wished to derive the world from its single principle; it only proposed 
to look on and see how the development followed from the inherent impulse of the 
idea.” LotzE, Locic, § 150 (English transl., p. 196). 

“(The historical school] had clipped its wings and as it were disarmed itself in 
declaring that scientifically it could exert no effect upon the phenomenal development 
of law; it had only to await, to register, to verify.” Saleilles, “L’Ecole historique et 
droit naturel,’’ 1 REVUE TRIMESTRIELLE DE DROIT CIVIL, 94. 

% SPENCER, PRINCIPLES OF SocIOLocy, Part 2, The Inductions of Sociology (1876); 
SPENCER, JUSTICE (1891); ARDIGO, LA MORALE DEI POSITIVISTI (1879); GUMPLOWICzZ, 
GRUNDRISS DER SozIOLOGIE (1885); GuMPLOwIcz, SozIOLOGIE UND PottTIK (1892); 
VANNI, LEZIONI DI FILOSOFIA DEL DIRITTO (1901-02, 3 ed., 1908); Lf&vy-Britat, La 
MORALE ET LA SCIENCE DES MOEURS (1903). 

67 “T always conceive of sovereignty in the abstract as the resultant of several con- 
flicting forces moving in a curve. If law were the will of the strongest, it would be logi- 
cal and direct. Law is not the will of the strongest, for the will of the strongest is always 
deflected somewhat from its proper path by resistance. Sovereignty, therefore, is a 
compromise, as the earth’s orbit is a compromise.” Brooks Adams, in CENTRALIZATION 
AND THE LAW, 52. 

68 “Hence that which we have to express in a precise way is the liberty of each 
limited only by the like liberties of all. This we do by saying: — Every man is free to 
do that which he wills provided he infringes not the equal freedom of any other man.” 
SPENCER, JUSTICE, § 27. “They urge that, as throughout civilization the manifest 
tendency has been continually to extend the liberties of the subject and restrict the 
functions of the state, there is reason to believe that the ultimate political condition 
must be one in which personal freedom is the greatest possible; that, namely, in which 
the freedom of each has no limit but the like freedom of all; while the sole govern- 
mental duty is the maintenance of this limit.” Spencer, First PrIncrPLEs, § 2. 
Compare SPENCER, SocIAL Stratics, ch. vi, §1. “Governments are being remanded, if 





LAW AS DEVELOPED IN JURISTIC THOUGHT 223 


historical jurists, and so looked at them not independently but 
through the spectacles of that school.®* Spencer’s formula of justice 
isa Kantian formula. He had never read Kant.” But Kant had 
become part of the thought of the time so thoroughly that each 
of the significant nineteenth-century schools — the metaphysical 
school, the English utilitarians and the positivists — came to his 
position as to the end of law, though for different reasons and in 
different ways.” Moreover the juristic pessimism of the other 
schools was fully shared by the positivists.” 

Juristic radicalism in the nineteenth century took two paths. 
On the one hand the idea of justice as the maximum of individual 
self-assertion and the prevailing juristic pessimism led some to 
develop to its extreme logical consequences the doctrine that law is 
intrinsically evil in that it restrains liberty.” Hence they advocated 





not into the rubbish heap of the world’s back yard, yet into a secondary and sub- 
ordinate place. And whereas men have relied in the past on the sovereign and the 
statute book for order, safety, prosperity, happiness, they are now fast coming to rely 
for them simply on themselves.” Kimball, ‘‘ Morals in Politics,” in BRooKLYN ETHICAL 
SocrETY, MAN AND THE STATE, 521-22 (1892). The last statement should be compared 
with Green (note 15, supra), Carter (note 17, supra), the utilitarian view as stated by 
Dicey (note 2t, supra) and by Markby (note 25, supra), Sharswood (note 25, supra), and 
Miller (note 58, supra). Purporting to be based purely on induction, it exhibits a curi- 
ous blindness to the legal and political facts of the time. 

6 Maine’s Ancient Law is the principal juristic authority used in Spencer’s Justice. 
See the table of references (American ed., p. 287 ff.). It is hardly a mere coincidence 
that the idea of the function of law in maintaining the limits within which the freedom 
of each is to find the widest possible development (SPENCER, First PRINCIPLES, § 2, 
quoted in note 68, supra) so closely resembles Savigny’s formula: “If free beings are 
to coexist . . . invisible boundaries must be recognized within which the existence and 
activity of each individual gains a secure free opportunity. The rules whereby . . . 
this free opportunity is secured are the law.” 1 SYSTEM DES HEUTIGEN ROMISCHEN 
REcuTs, § 52. 

70 Justice, Appendix A. 

71 Cf. CHARMONT, LA RENAISSANCE DU DROIT NATUREL, 122. As ¢o Spencer’s relation 
to Kant, see 1 MAITLAND, COLLECTED PAPERS, 279-80. 

m™ “We are to search out with a genuine humility the rules ordained for us — are 
to do unfalteringly, without speculating as to consequences, whatsoever these require.” 
SPENCER, Socrat Statics, Conclusion, §8. “If society be, as I assume it to be, an 
organism operating on mechanical principles, we may perhaps, by pondering upon 
history, learn enough of those principles to enable us to view, more intelligently than 
we otherwise should, the social phenomena about us.” ADAMS, THEORY OF SOCIAL 
REVOLUTIONS, 203. See the comments of Det Veccutio, ForMAL BAsEs oF Law (transl. 
by Lisle), § 70. 

7% PROUDHON, QU’EST-CE QUE LA PROPRIETE ? (1840); PRouDHON, [DEE GENERALE 
DE LA REVOLUTION AU DIX-NEUVIEME SIECLE (1851); PRoUDHON, DE LA JUSTICE DANS 
LA REVOLUTION ET DANS L’EGLISE (1858); StTrRNER, DER EINZIGE UND SEIN EIGEN- 
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a régime of individual action by voluntary coéperation, free from 
coercion by state-enforced rules.™ As this group argued for a free 
consensual rather than a legal ordering of society, naturally enough 
it gave us nothing which is of importance for jurisprudence. On 
the other hand the idea of law and government as means of achieving 
individual liberty was taken up by another group,” which, rejecting 
political and juristic pessimism but holding to the idea of individual 
self-assertion as the end, developed what may fairly be called a 
social individualism.” Where the main current of nineteenth- 
century juristic thought, following the seventeenth and eighteenth- 
century tradition, opposed society and the individual and was 
troubled to reconcile government and liberty, this group sought 
individual liberty through collective action and called for the maxi- 
mum of governmental control as the means to a maximum of 
liberty.” On another side in contributing to theories of the social 





THUM (1845); GRAVE, LA SOCIETE FUTURE, 7 ed., 1895. See Bascu, L’INDIVIDUALISME 
ANARCHISTE: MAX STIRNER (1904); 2 BEROLZHEIMER, SYSTEM DER RECHTS- UND 
WIRTHSCHAFTSPHILOSOPHIE, § 39; BRowN, THE UNDERLYING PRINCIPLES OF MODERN 
LEGISLATION, Prologue (The Challenge of Anarchy). 

% “Free association, liberty, which is confined to the maintaining of equality in 
the means of production and of equivalence in exchanges, is the only possible just and 
true form of society. Politics is the science of liberty; under whatever name it may 
be disguised, the government of man by man is oppression. The highest form of 
society is found in the union of order and anarchy.” PROUDHON, QU’EST-CE QUE LA 
PROPRIETE?, 1 OEUVRES COMPLETES (1873 ed.), 224. So Stirner argues that the “‘lib- 
erty” of the metaphysical school is but a negative idea; put positively, the end is: 
“Be your own; live for yourself, according to your individuality.” Accordingly the 
only justification for society is to contribute to the development of the individual and 
“permit a larger extension of his powers without demanding restrictions upon his 
personality beyond what already exist as natural conditions of life in the environment 
in which he is found.” Grave, LA socr£TE FUTURE, 157. 

7% Here we are concerned with the socialists only in their relation to nineteenth- 
century juristic thought as to the end of law. Reference may be made to 2 BEROL- 
ZHEIMER, SYSTEM DER RECHTS- UND WIRTHSCHAFTSPHILOSOPHIE, § 38. 

7% “Socialism in all its forms leaves intact the individualistic ends, but resorts to 
collective action as a new method of attaining them. That socialism is through and 
through individualistic in tendency, with emotional fraternalism superadded, is the 
point I would especially emphasize.” Adler, ‘“‘The Conception of Social Welfare,” 
PROCEEDINGS OF THE CONFERENCE ON LEGAL AND SOCIAL PHILOSOPHY, 1913, 9. 

77 “Tt is the function of the state to further the development of the human race to 
a state of freedom. . . . It is the education and evolution of the human race to a state 
of freedom.” LASSALLE, ARBEITERPROGRAM (1863), 1 WERKE (ed. by Blum), 156, 
200. “I take it that the régime of a socialist administration will involve an enormous 
change of attitude in dealing with crime. Firstly, it will without doubt reduce to the 
minimum the number of actions characterized by the law as crimes. Secondly, it 


LAW AS DEVELOPED IN JURISTIC THOUGHT 225 


interest in the individual life and in developing the Hegelian idea 
of a culture-state as distinguished from the Kantian law-state, the 
nineteenth-century socialists mark the beginnings of a transition 
to a new conception of the end of law. But this aspect must be 
considered in another connection. 

In the nineteenth century, the idea of justice as the maximum of 
individual self-assertion, which begins to appear at the end of the 
sixteenth century, reached its highest development. But at the 
same time the actual course of legal rules and doctrines began to 
turn toward a new idea of the end of law and the forerunners of 
that idea appeared in juristic thought. 

- Roscoe Pound. 
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will certainly regard the greatest possible consideration for the criminal compatible 
with the maintenance of social existence at all, as its first duty in the matter.” Bax, 
Tue Etuics or SOCIALISM, 3 ed., 57 (1893). It should be noted that the first prophecy 
is not borne out by modern social legislation. 
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CONTINGENT REMAINDERS 


AN act recently passed in Massachusetts puts an end there to 
the rule of the common law whereby a contingent remainder 
failed if it did not vest during the continuance of the particular estate 
or at the instant when that estate determined. The act also provides 
that such remainders shall be governed as regards remoteness by 
the rule against perpetuities, to the exclusion of any such rule as 
that laid down in Whitby v. Mitchell, respecting limitations to 
successive generations.” 

The common law rule had been previously modified by statute 
in 1836 to the extent that a contingent remainder would not be 
defeated by the destruction of the precedent estate by disseisin, 
forfeiture, surrender, or merger,*® but it would still have failed if 
it was not ready to take effect upon the natural termination of the 
preceding estate. The commissioners who recommended this statu- 
tory provision pointed out how unjust and absurd it was that the 
intention of a testator or grantor should be defeated if the preced- 
ing estate determined before the happening of the contingency 
upon which the remainder depended. But the remedy they pro- 
vided extended only to the case where the preceding estate deter- 





1 42 Ch. D. 494 (1889); 44 Ch. D. 85 (1890). é 

2 Acts 1916, c. 108. By §1, “‘A contingent remainder shall take effect, notwith- 
standing any determination of the particular estate, in the same manner in which it 
would have taken effect if it had been an executory devise or a springing or shifting 
use, and shall, as well as such limitations, be subject to the rule respecting remoteness 
known as the rule against perpetuities, exclusively of any other supposed rule respect- 
ing limitations to successive generations or double possibilities.” The application of 
the act is limited by § 2 to instruments executed after its passage and wills and codicils 
thereafter revived or confirmed. 

3 Rev. Stat. 1836, c. 59, § 7; Rev. Laws 1902, c. 134, § 8. Purefoy v. Rogers, 2 
Saund. 380, 387, 388 (1670), is an instance of a contingent remainder defeated by the 
premature determination of the particular estate. A testator had devised lands to his 
' wife for her life and, if she should have a son and call it by his name, he gave them to 
him after her life. She afterwards married again and she and her husband purchased 
the reversion from the testator’s heir before she had a son. Her estate for life was held 
to be merged in the reversion, and the contingent remainder to her son destroyed. See 
also 2 BL. Comm. 171. 


CONTINGENT REMAINDERS 227 


mined prematurely, and not to the case where it determined 
naturally by its own limitation, before the contingency happened. 

A similar course was pursued in England, where an act was passed 
in, 1845,‘ containing, among other things, a provision regarding 
contingent remainders substantially the same as that in the Massa- 
chusetts statute of 1836. 

In the previous year however an act had been passed in England: 
which dealt more completely with the mischief incident to con- 
tingent remainders. A section of this act provided that every 
estate which previously would have taken effect as a contingent 
remainder should thereafter take effect, if in a will, as an executory 
devise, or, if in a deed, as an executory estate of the same nature as 
an executory devise, and provision was also made against the 
destruction of existing contingent remainders by the premature 
determination of the preceding estate.® This act, which contained 
other provisions for simplifying the transfer of property, met with 
much criticism.’ As to the section relating to contingent remainders, 
one writer described it in the Law Magazine as “a most alarming 
clause,” 7 while another, Mr. Bellenden Ker, in a diffuse letter to 
the Lord Chancellor, undertook to show the difficulties of under- 
standing or applying the clause. The shallowness of his objections 
was afterwards exposed by an eminent conveyancer, who in an 
article published in the Jurist pronounced the section to be “per- 





48 & 9 Vict. c. 106, § 8. 

5 7&8 Vict. c. 76. .It was provided by § 8, “That after the Time at which this Act 
shall come into operation no Estate in Land shall be created by way of contingent Re- 
mainder; but every Estate which before that Time would have taken effect as a con- 
tingent Remainder shall take effect (if in a Will or Codicil) as an executory Devise and 
(if in a Deed) as an executory Estate of the same Nature and having the same Prop- 
erties as an executory Devise; and contingent Remainders existing under Deeds, Wills, 
or Instruments executed or made before the Time when this Act shall come into opera- 
tion shall not fail, or be destroyed or barred, merely by reason of the Destruction or 
Merger of any preceding Estate, or its Determination by any other Means than the 
natural Effluxion of the Time of such preceding Estate, or some Event on which it 
_ was in its Creation limited to determine.” 

6 8 Jur., pt. 2, pp. 289, 361, 407; 32 Law Mac. 159-61; 9 JUR., pt. 2, pp. 2, 228; 
10 JuR., pt. 2, pp. 2, 14. : 

7 The writer in the Law MaGazine was disturbed chiefly because the clause, as he 
read it, made it impossible to create a contingent remainder, and yet made it equally 
impossible to create an executory estate without creating a contingent remainder; 
and, again, because it provided that a contingent remainder should take effect as an 
executory devise, although by the rules governing an executory devise, it might be 
void (32 Law Mac. 160). His criticism was sufficiently answered in 9 JuR., pt. 2, p. 2. 
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haps the plainest enactment that ever appeared on the statute 
book.” ® But the opposition led to the passing of the act of the 
following session, repealing this section and substituting for it a 
provision which only saved a contingent remainder from destruction 
by reason of the forfeiture, surrender, or merger of any preceding 
estate.’ If however this section of the act of 1844 had not been so 
‘repealed, most of the misfortunes that have since been experienced 
in regard to contingent remainders would have been averted. 





8 10 JuR., pt. 2, pp. 14-16. This article is signed with the initials “G.S.” and it may 
fairly be inferred that the author was the late George Sweet. The following specimen 
is there quoted from Mr. Ker’s letter: “As a contingent devise or use, though by way 
of remainder, is necessarily unexecuted (while an executory devise or use is not neces- 
sarily contingent), the term ‘executory’ does not, in strictness, ascertain the peculiar 
species of limitation with which, by this enactment, all contingent remainders, whether 
created at the common law or by way of use or devise, are intended to be identified. 
The executory devise or estate to which reference is intended to be made is, of course, a 
contingent devise or use, so limited as to be incapable of taking effect as a remainder; 
and the true interpretation, therefore, of the enactment is, that ‘a contingent limitation 
by way of remainder, whether created at the common law or under the Statute of Uses, 
or by devise, shall take effect in the very same manner as a contingent use or devise not 
limited by way of remainder.’ Now, in order to satisfy the terms of this enactment, it 
appears to be necessary that we should, in the first place, apply the learning of con- 
tingent remainders, for the purpose of ascertaining whether the given limitation would, 
under the old law, have taken effect as a contingent remainder or not; and, in the next 
place, apply the learning of executory devises or uses for the purpose of inventing 
an hypothesis adequate to give that limitation all the effect of an executory devise or 
use. And we must, if possible, so work out this process, as that, while we attribute to 
the limitation (for this the enactment expressly requires) all the peculiar qualities of 
an executory devise or use, none of the beneficial properties which the same limitation, 
taking effect as a remainder, would have possessed, may be sacrificed. But, having 
ascertained that the given limitation would have been valid as a contingent remainder, 
then, as it is of the very essence of an executory devise or use to have (in contradistinc- 
tion to a remainder) a substantive self-dependent existence, and to be incapable of 
taking effect as a remainder, we are compelled to disconnect the limitation, in con- 
struction or supposition of law, from the particular estate.”” The whole of this letter is 
printed in several of the early editions of Davipson, CONCISE PRECEDENTS (2-5 ed.). 
It would have been more useful to have printed Mr. Sweet’s answer to it, in which, after 
saying that, as the text of the act conveys its meaning much more shortly and with 
greater perspicuity than Mr. Ker’s commentary, the latter must be regarded as a piece 
of mere mystification, he proceeds to discuss the provisions of the act and to show how 
groundless were the difficulties imagined by Mr. Ker (10 Jur., pt. 2, pp. 14-16). 

9 In SWEET, CONVEYANCING STATUTES OF 8 & g Vict. (1845), p. 1, the author says 
of the later act: “The last-mentioned statute has effected a retrograde step in law 
reform; it has repealed some useful provisions of the act of the preceding session, and, 
without settling any of the doubts which exist as to the construction of that act, has 
substituted for many of its clauses others not better in design and much more inaccu- 
rate in expression.”’ See also 61 L. T. 335 (1876). 
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In 1843, shortly before these statutes, the case of Festing v. Allen" 
had been decided. There a testator had devised his lands to certain 
persons and their heirs to the use of his granddaughter during her 
life and after her decease to the use of all her children who should 
attain the age of twenty-one years, as tenants in common, and their 
heirs. The granddaughter survived the testator and died leaving 
three minor children. As there was no gift except to children who 
attained twenty-one and there was no child answering that descrip- 
tion when the granddaughter’s estate determined, it was held that 
the remainder was necessarily defeated. This case must have been 
present to the minds of the authors of the act of ‘1844, and under 
its provisions no such calamity could ever have happened in the case 
of any future will or deed. Under the act of 1845 the same thing 
was very likely to happen and actually did happen. 

The difference between a contingent remainder and an executory 
estate (7. e., a springing or shifting use or an executory devise) was 
that a contingent remainder depended upon the continued existence 
of a preceding estate of freehold until it vested, while an executory 
estate was entirely independent of the existence of any previous 
estate or interest. 

This rule regarding contingent remainders was a result of the 
simplicity of the forms of conveyance allowed by the common law. 
The owner of a present estate of freehold could convey the land 
only by a feoffment with livery of seisin, which meant an actual 
delivery of the feudal possession of the land." He could not convey 
it for an estate to commence in the future and retain the land in 
the meantime, because that was inconsistent with the present 
delivery of the seisin. The only occasion on which a future estate 
could be created was when a present feofiment was made with 
livery of seisin to someone for an estate less than a fee simple. A 
provision might then be added that upon the determination of 
that estate the land, instead of reverting to the feoffor, should 
remain to another for some other estate. The future estate during 
which the land was so to remain away from the feoffor was called a 
remainder. It was not admissible that there should be any inter- 





10 12 M. & W. 279, 300 (1843); WILLIAMS, SEISIN, 200. 

1 2 Bi. Comm. 310-14; 2 Pottock & MalTLanp, Enc. Law, 82-84; WILLIAMs, 
REAL PROPERTY, 13 ed., 143 (the last edition prepared by the author). 

2 Mr. Maitland has shown that the word remainder is not applied to the estate 
because it is a remnant or part of the feoffor’s estate that is left over when a particular 
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val between the present estate and the remainder, for, if there were, 
the land could not at the end of the present estate remain to the 
new owner, but would immediately revert to the feoffor, or, if there 
was a subsequent vested remainder, it would go to the remainder- 
man. When the time arrived afterwards for the future estate to 
take effect, the land could not then remain to the person for whom it 
was intended, because it would have already reverted to the feoffor, 
or passed to the owner of the vested remainder, and the law provided 
no means whereby it could be got away from him without a new 
conveyance.” Accordingly, if a contingent remainder was still con- 
tingent when the previous estate came to an end, it failed entirely. 

Executory estates derived their origin from uses, which required 
at common law a seisin in some person other than the one that had 
the use. They might therefore be created and transferred inde- 
pendently of the seisin. The owner of a piece of land might enfeoff 
one person to the use of another upon a contingent event, either 
disposing of the use in the meantime or leaving it wholly or partly 
undisposed of. So far as the use was not disposed of, it would 





estate has been taken out, but that it derives its meaning from the language of the con- 
veyance, which was that the land, after the determination of the particular estate, should 
remain to another for a specified estate. Any remnant of the feoffor’s estate not dis- 
posed of was called the reversion. 2 MAITLAND, COLL. PAPERS, 178, 180 (6 L. Quart. 
REv. 25); 2 Pottock & MAITLAND, ENG. LAw, 21; FLETCHER, CONTINGENT REM. 7. 
The Latin word employed in conveyances was remanere, but Lord Coke’s connection 
of the word with remnant seems to have been a fanciful one and not in accord with 
the use of remanere in conveyances (Co. Lit. 143 a). The following is a form of feoff- 
ment with remainders in Mapox, FORMULARE ANGLICANUM, 409: ‘“‘ Know &c. that we 
[the feoffors] have delivered, enfeoffed, and by this present charter confirmed to Mary 
Howard our manor of Peldon, &c. To have and to hold all the said manor &c. to the 
said Mary for the term of her life; And after the decease of the said Mary the said 
manor &c. shall remain (remaneant) to John Teye and the heirs of his body lawfully 
begotten; And if it happen that the said John Teye die without heir of his body law- 
fully begotten then the said manor &c. shall remain to Robert Teye and the heirs of 
his body lawfully begotten; And if it happen that the said Robert Teye die without 
heir of his body lawfully begotten then the said manor &c. shall remain to Grace and 
Constance daughters of J. T. and the heirs of their bodies lawfully begotten; And if 
it happen that the said Grace and Constance die without heir of their bodies lawfully 
begotten then the said manor &c. shall wholly revert (revertantur) to us the said [feoffors] 
and our heirs and assigns forever; In witness &c.’’ [25 HEN. 6]. See also other forms, 
id., pp. 401-12. In making a feoffment the verb “enfeoff” (feoffare) was seldom em- 
ployed, and the usual phrase was “give and grant” (dare et concedere) (2 PoLtock & 
MAITLAND, ENG. Law, 82). It is unnecessary to provide for the reversion, but it was 
often done (Jd., 7). 
3 Was. R. P., 13 ed., 271-73; FEARNE, Con. REM. 281, 504-505. 
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result to the feoffor, and when the contingent event happened, the 
feoffee would hold the land to the use that would then spring up. 
If the use was disposed of until the contingent event, then’ it would 
shift upon the happening of the event. The owner might also, 
without parting with the seisin, create a future use by a bargain 
and sale of the land from a future time or contingent event," or by 
a covenant that he would thereafter stand seised of the land to the 
use of another.” In all these cases the persons that had the seisin 
were bound to deal with the land in accordance with the wishes of 
those that had the use. 

The Statute of Uses ® transferred the seisin and possession from 
the persons in whom it was vested to the persons entitled to the 
use for the like estate as they had in the use, but it did not attempt 
to interfere with the creation of uses. Land might still be limited 
to uses in the same manner as before the passage of the act and the 
uses would become by force of the statute legal interests. A future 
use would become a future legal interest, and would be valid although 
there might be no preceding estate. But where a use for a freehold 
interest was preceded by an estate that would support a contingent 
remainder, the common law courts gave to the legal estate into which 
the use was converted the same effect as if it had been limited, 
as at common law, by way of remainder after the preceding estate 
without any mention of uses. A feoffment to the use of one for life 
and after his death to the use of his children who should attain the 
age of twenty-one years, in equal shares, had accordingly the same 
effect as if the feoffment had been made to the same person for life 
with remainder to his children attaining that age in like manner. 
The future use, having become a legal estate, had the incidents of 
the like estate at common law, and, if it was still contingent when 
the preceding estate determined, it failed to take effect at all. 
Accordingly it was an established rule of law “that no limitation 
shall be construed to be an executory or shifting use which can by 
possibility take effect by way of remainder.”’?’ It was plain that 





4 1 SANDERS, USES, 142; 7 Bacon’s Wxs. (Spedding’s ed.), UsEs, 440; Davis ». 
Speed, 12 Mod. 39 (1694); Gray, PERPETUITIES, 3 ed., § 56. 

% Co. Lit. 271 6,‘Butler’s note, VI, 1; GitBERT, Uses (Sugden’s ed.), 92, 108. 

16 27 HEN. VIII, c. 10. 

17 Cole v. Sewall, 4 Dr. & War. 1, 27 (1843); 2 Con. & Law. 344, 359; Carwardine 
y. Carwardine, 1 Eden 27, 34 (1757); GiLtBert, Uses (Sugden’s ed.), 176; FEARNE, 
Con. REM. 392; BuRTON, COMPENDIUM, 7 ed., 261. 
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this rule disregarded the intention of the settlor, for it was never 
doubted that it was intended in such cases as that just mentioned 
that all the children should be entitled whenever they attained the 
specified age. But at common law effect could not be given to this 
intention, unless they had attained that age when the preceding 
estate determined. And when the statute turned the use into a 
legal estate, the courts of law applied to it the same rules that had 
previously governed legal estates, if the estate was one that could 
have been created at common law. It was only in the case of spring- 
ing and shifting uses, which did not correspond to any common law 
estates, that the rules of the Court of Chancery continued to be 
applicable.!® 

Executory devises were formed on the model of springing uses.!® 
At common law there was no power of disposing of land by will, 
except in some places by custom.” But the purpose of a will was 
accomplished by a feoffment to the use of the feoffor and his heirs 
or to the uses of his will, and the Court of Chancery, which allowed 
a devise of the use, would compel the feoffees to deal with the 
land according to the will.24_ When however the Statute of Uses 
turned the use into a legal estate, it became property that the 
owner had no power to devise.” The inconvenience of thus taking 
away a power to which people had become accustomed soon led 
to the passing of the Statute of Wills. After this statute, by an in- 
dulgence in favor of wills, a testator was permitted to make a devise 
directly and without the interposition of a third person for any in- 
terest that might previously have been created by a springing or 
shifting use, and such a limitation was called an executory devise.* 





18 White v. Summers, [1908] 2 Ch. 256, 262-65. 

19 BuRTON, COMPENDIUM, 7 ed., 104; Purefoy v. Rogers, 2 Saund. 388, note. 

20 2 BL. Comm. 374; Burton, CoMPENDIUM, 7 ed., 91; Was. R. P., 13 ed., 205. 

21 Mapox, FoRMULARE ANGLICANUM, 438, gives a form of will (2 HEN. 7) in 
which, after reciting a feoffment to the use of the testatrix and her heirs and to perform 
and fulfill her will, she proceeded to declare the manner in which the feoffees should 
deal with the lands. For examples of bills to enforce the uses, see SELECT CASES IN 
CHANCERY (Selden Soc.), cases 118, 127. 

2 2 Br. Comm. 375; Burton, ComPENDIvM, 7 ed., 91; Was. R. P., 13 ed., 205. But 
see Bacon, Uses (Rowe’s ed., 1806), 140, note &o. 

% 32 HEN. VIII, c.1; 34 HEN. VIII, c. 5; 2 Bi. Comm. 375; Burton, Compen- 
pium, 7 ed., 91; Was. R. P., 13 ed., 205. 

* FEARNE, Con. REM. 386; Burton, CompenpiuM, 7 ed., 104; Was. R. P., 13 ed., 
316-17; Purefoy v. Rogers, 2 Saund. 388, note. 
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In all other respects, executory devises followed the analogy of 
springing and shifting uses. And the like maxim was established 
regarding them, that, whenever an estate can take effect as a con- 
tingent remainder, it shall never be construed as an executory 
devise.” i 

The consequences of this rule are shown by considering its appli- 
cation to a case in which land is limited to the use of a living person 
for his life and after his death to the use of his children attaining 
twenty-one in equal shares in fee simple, or a devise directly to such 
persons for similar estates. The estate limited to the children is 
a contingent remainder, whether it is limited to them directly or as 
a use, for it is an estate that might have taken effect as a remainder 
if it had been limited to them at common law. If at the death of 
the life tenant none of his children has attained twenty-one, then 
the estate limited to them fails entirely.* If one or more of them 
has attained twenty-one, the remainder would have vested in them 
successively as they attained that age, and they take the whole at 
the death of the life tenant to the exclusion of any others who may 
then be under that age.?” The rule would be applicable in the same 
way if the remainder were limited to such children as should attain 
the age of twenty-five.* But the result would be entirely different 
if the land were limited to trustees in trust for the same persons for 
like interests. The legal estate would be vested in the trustees, who 
would have a continuing seisin, and the ground of the rule of the 
common law would not exist. In the case of such a trust for children 
attaining twenty-one, all that attained that age at any time, either 
before or after the death of the tenant for life, would be entitled, 
and, if there were children and none of them had attained twenty- 
one at that time, the beneficial interest would result in the mean- 
time, just as a use would have done before the Statute of Uses. If 
the trust were for such children as should attain twenty-five, then 
it would be wholly invalid, for the children might not be ascer- 





% Purefoy v. Rogers, 2 Saund. 380, 388; Goodtitle v. Billington, 2 Doug. 753, 758 
(1781); FEARNE, Con. REM. 267, 386. This rule was often laid down in Massa- 
chusetts; Nightingale». Burrell, 15 Pick. 104, 110 (1833) (Shaw, C. J.); Terry v. Briggs, 
12 Met. 17, 22 (1846) (Wilde, J.); Hall v. Priest, 6 Gray 18, 20 (1856) (Bigelow, J.). 

% Festing v. Allen, 12 M. & W. 279, 300 (1843); 1 JARM., WILLS, 6 ed. (1910), 323; 
1 ed., 229. 

37 FEARNE, Con. REM. 312; Festing v. Allen, 12 M. & W. 279, 301 (1843). 

% Symes v. Symes, [1896] 1 Ch. 272; 1 JarnM., WILLS, 6 ed., 328; 1 ed., 230. 
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tained within the time allowed by the rule against perpetuities, and 
none of them could take any interest under it.”° 

In the case of Cunliffe v. Brancker,*° which was decided in 1876, 
a testator, who died in 1817, had devised certain lands to two persons 
and their heirs and assigns to the use of themselves for the term of 
one hundred and twenty years, if his niece Sarah Cunliffe should so 
long live, upon trust to pay her the rents and profits for her separate 
use, and from the expiration of that term and subject thereto to the 
use of her husband John Cunliffe during his life, and after his de- 
cease to the use of all the children of Sarah Cunliffe who should be 
living at the decease of the survivor of the husband and wife, and 
the issue then living of such of them as should be then dead, and 
their heirs and assigns, as tenants in common, the issue taking 
their parents’ share, with remainders over in default of any child 
or issue then living. The husband died in the lifetime of his wife, 
and upon her death leaving several children the question arose 
whether the limitation to the children failed for want of a particular 
estate of freehold to support it after the death of the husband.” 
Jessel, M. R., said: 


“This is a case in which, according to my view, the intention of the 
testator fails on account of a feudal rule of law which, in my humble 
judgment, ought to have been abolished long ago. I mean the rule of 
law requiring that, in order to support a contingent remainder, there 
must be an estate of freehold in existence at the time the contingent 
remainder becomes vested, so that if until the time of the determination 
or cesser of the prior estates of freehold the remainder has not vested, 
it fails in spite of the intention of the settlor or testator. This has nothing 
to do with the intention. It always disappoints the intention, because 
every settlor, or testator, intends the contingent remainder to take effect. 
This is an arbitrary feudal rule, one of the legacies of the Middle Ages 
which has come down to our times, and which, not having been interfered 





29 Abbiss v. Burney, 17 Ch. D. 211 (1881). See also Pearks v. Moseley, 5 A. C. 714 
(1880); Hall v. Hall, 123 Mass. 120, 124 (1877). 

%° 3 Ch. D. 393, 399, 401. 

51 The term of years determinable on the death of the wife was still subsisting, but 
a term of years cannot support a contingent remainder. 2 BL. Comm. 171; CHALLIS, 
R. P., 1 ed., 93; 3 ed., 119. If Sarah Cunliffe had died before her husband, his life 
estate would have supported the contingent remainders until they vested at his death, 
as in the case of another devise in the same will in precisely the same terms, substituting 
the names of Mary Ann Grundy and her husband for those of Sarah Cunliffe and her 
husband {3°Ch. D. 394, 398). 
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with by the Legislature, I cannot interfere with. . . . No children are to 
take except children of Sarah who should be living at her decease. . . . 
It is quite true that the testator probably never heard of this rule of law, 
but I think his conveyancer did who drew the will, for it is a will drawn 
by a lawyer, and the conveyancer made a mistake, he overlooked the 
fact that if John Cunliffe died before his wife there would be no freehold 
to support the contingent remainders.” 


He therefore declared that he was bound by the rule to disappoint 
the intention by holding that the contingent remainder failed for 
want of a sufficient estate to support it, and his decision was affirmed 
by the Court of Appeal (James, Mellish, and Baggallay, L. JJ.). 
The effect of the rule might generally be avoided by adding an 
alternative limitation that could only take edect as an executory 
estate in favor of those who would otherwise be disappointed. 
For example, in Jn re Lechmere and Lloyd, there was a devise to 
a granddaughter for her life and after her death to such children of 
hers then living and such issue then living of her children then 
deceased, as either before or after her decease should attain twenty- 
one or, in the case of females, marry, in fee simple as tenants in 
common. The granddaughter died leaving children some of whom 
had attained twenty-one and others were infants and unmarried. 
Jessel, M. R., held that there were two distinct classes as objects of 
the devise, one being the children ascertained at the death of the 
tenant for life, and the other being children ascertained after her 
death. As to the former class the gift might take effect as a re- 
mainder, but as regards the latter class it could not possibly take 
effect except as an executory devise. Consequently the children who 
had attained twenty-one took vested interests liable to open and letin 
the others on their fulfilling the conditions. The same principle was 
afterwards applied by Kay, J.,in Miles v. Jarvis,* and by Chitty, J., 
in Dean v. Dean.* But the court cannot supply the alternative 
limitation if it is not expressed, although the devise might have been 
so divided by the testator that it would operate as a contingent 
remainder in some events or as to some of the persons described, 
and as an executory devise in other events or as to other persons. 


% 18 Ch. D. 524 (1881). 33 24 Ch. D. 633 (1883). * [1891] 3 Ch. 150. 

% For other illustrations of the rule regarding alternative limitations, see Evers ». 
Challis, 7 H. L. Cas. 531, 547, 550, 552, 555 (1859); Doe v. Selby, 2 B. & C. 926, 930 
(1824); Miles v. Harford, 12 Ch. D. 691, 702-04; Hancock v. Watson, [1902] A. C. 14; 
Gray v. Whittemore, 192 Mass. 367, 372, 78 N. E. 422 (1906). 
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Accordingly in White v. Summers,*® where there was a devise to 
John Bowen for life, and after his decease “to the use of the eldest 
or other son of the body of.my nephew James Summers . . . who 
shall first attain or have attained the age of twenty-one years” in 
tail, and at the death of the tenant for life the eldest son of James 
Summers had not attained that age, Parker, J., held that the devise 
to the son was a contingent remainder and failed. The devise, he 
said, was clearly intended to take effect if the son attained twenty- 
one, whenever that event happened, but the contingency was such 
that it might happen before the determination of the preceding 
estate, and as there was nothing from which he could infer an 
intention to create an alternative gift not to take effect upon the 
determination of the estate, the devise must be held to be a contin- 
gent remainder, although the intention of the testator would be 
thereby defeated.* 

- It is said that the decision in Cunliffe v. Brancker led to the 
passing of the Contingent Remainders Act in 1877.7 This act 
provided that a contingent remainder which would have been valid 
as a springing or shifting use or executory devise, had it not had a 
sufficient estate to support it, should, in the event of the particu- 
lar estate determining before the contingent remainder vests, be 
capable of taking effect as if it had originally been created as a 
springing or shifting use or executory devise.** Before the bill on 
which the act was founded was brought in, and very shortly after 
the decision in Cunliffe v. Brancker, a bill was prepared by Joshua 
Williams, by which he proposed that a contingent remainder should 
take effect, notwithstanding the want of a particular estate to sup- 
port it, in the same manner as if it were an equitable estate, and 
should be governed by the rules as to invalidity by reason of remote- 
ness which govern equitable estates.*® His bill however was not 
adopted. As he pointed out, the act which was passed did not 
apply to a gift of land to one for life with remainder to his children 
who should attain twenty-five, for the remainder would be void for 
remoteness as an executory limitation, if there had not been a partic- 





%® White». Summers, [1908] 2 Ch. 256. A leading article on this case appeared in the 
SoxiciTors’ JouRNAL of 11th April, 1908 (52 Sox. J. 408). 

37 CHALLIS, R. P., 1 ed., 112; 3 ed., 141; 61 L. T. 335, 371 (1876); 22 SoL. J. 332 
(1878). 4 

38 40 & 41 VICT. c. 33; WMS., SEISIN, 205. 

% The bill is printed in Wms., SEISIN, 207, and 62 L. T. 312. See also 61 Jd. 371. 
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ular estate to supportit. Accordingly, if one or more of the children 
attained twenty-five before the death of the tenant for life, they 
would take the whole to the exclusion of others afterwards attaining 
twenty-five who were intended to take equally with them. Mr. 
Williams also asserted that, if a remainder was limited to the 
children of the tenant for life who should attain twenty-one and 
some of his children attained that age in his lifetime and others after 
his death, the remainder would vest wholly in those that had at- 
tained twenty-one at his death and the others would be excluded, 
because the act applied only in the event of the particular estate 
determining “before the contingent remainder vests.” “ But the 
Solicitors’ Journal said of this criticism: “If that is so, the Act is a 
failure, for the inconvenience it was intended to remedy seldom 
arose except under gifts to classes,” and this opinion was echoed 
by the Law Times,“ which added that such a vesting was not the 
vesting spoken of by the act, and that, when it referred to the 
particular estate determining before the contingent remainder vests, 
it was speaking of those who but for the act would have been dis- 
appointed and in interpreting the statute the old law and the 
mischief to be provided against ought to be borne constantly in 
mind. A series of letters in the Solicitors’ Journal followed, in 
which Mr. Williams’s eminent contemporary, George Sweet, took 
part and maintained that the words of the act referred to the case of 
the particular estate determining before the contingent remainder 
had vested in all the persons in whom it would have vested if the 
particular estate had not determined, and that they were not 
limited to the case where there had been no vesting in any of them.” 
This question has not yet been judicially determined. It was lately 
raised in the case of In re Robson,® before Astbury, J., where a 
testator had devised a house to his daughter for life and after her 
decease to such of her children as should attain twenty-one, as 
tenants in common, in fee simple. Two of her children had attained 
twenty-one at her death and two others were still minors. The 
judge pointed out that, if the children had all been infants at the 
death of the life tenant, there would have been no difficulty, but, 

# Wwas., SEISIN, 206-07. ‘ 

4 22 Sox. J. 332 (23 Feb., 1878); 64 L. T. 328 (9 March, 1878). 

The letters are as follows: 22 Sox. J. 544 (A. P. Whately); 562 (G. Sweet); 601, 622 


(J. Williams); 640 (G. Sweet); 661 (J. Williams). 
#® [1916] 1 Ch. 116. 
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as two had attained twenty-one there was a question whether the 
contingent interests of the infants would be saved by the statute. 
He did not decide this point because the Land Transfer Act, 1897, 
vested the real estate of the testator in his personal representatives 
as trustees for the persons beneficially entitled to it, and so he held 
that the interests of the children were equitable ones, to which the 
rule of the common law did not apply.“ 

Another evil attending contingent remainders was the rule, 
established in England in Whitby v. Mitchell,® that a contingent 
remainder could not be limited to the issue of an unborn person after 
a limitation to that person for his life, even though it was so limited 
that it must vest, if at all, within the period allowed by the rule 
against perpetuities. The rule was in that case laid down only as 
regards legal estates, but it was afterwards extended to similar 
equitable estates by In re Nash.® It was sometimes said to have 
originated in a rule against a possibility upon a possibility, but in the. 
decision of the latter case the use of this phrase was disapproved. It 
is often spoken of as a rule against limiting land to unborn genera- 
tions in succession. It was said to have become a fixed rule regard- 
ing legal estates in land, before the creation of executory interests 
showed the need for the rule against perpetuities to keep them within 
proper limits. But there was no useful purpose in having such a 
rule after the rule against perpetuities relating to the same matter 
had become established as to other interests. There is no case in 
this country, so far as the present writer knows, in which the exist- 
ence of such a rule has been considered or mentioned in any judicial 
decision, but it has been discussed by Mr. Gray in his book on Per- 
petuities.“” The rule however did not extend to executory limita- 
tions, as is shown by the decision of the House of Lords in Cadell v. 
Palmer, where a series of executory devises of a long term of years 
to several successive generations of unborn persons was held to be 





“ This construction of the provisions of the Land Transfer Act, 1897, is criticised in a 
note in 32 L. Quart. REv. 3, which appears by the appended initials to have been 
written by Mr. Charles Sweet, and in an article on Assent by Executors in 60 Sot. J. 
426. 

42 Ch. D. 494 (1889); 44 Ch. D. 85 (1890). 

[1910] 1 Ch. 1; [1909] 2 Chs 450. 

47 Gray, PERPETUITIES, 3 ed., §§ 298 a, 931. ‘ 
. ® Cl. & Fin. 372 (1833). The rule laid down in that case prevails in Massachusetts. 
Brattle Square Church Case, 3 Gray 142, 152 (1855); Odell v. Odell, 10 Allen 1, 5 
(1865). 
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valid, as the vesting was confined to lives in being at the death of 
the testator and twenty-one years after. Accordingly, if the pro- 
vision in the act of 1844 by which contingent remainders were turned 
into executory limitations ** had not been so hastily repealed in the 
following year, there would not have been any such case as Whitby v. 
Mitchell or In re Nash, or any of the cases dependent on them. 
The limitations in question in those cases would have been converted 
into executory limitations, and their validity as regards remoteness 
would have been determined by the rule against perpetuities, by 
which other executory limitations are governed. There would have 
been no question of any other rule affecting their validity on the 
ground that they involved double possibilities or conferred interests 
on successive unborn generations. 

In Massachusetts a case of Simonds v. Simonds © was decided in 
1908, which involved the question whether a limitation to a class 
of persons after an estate for life could vest in any members of the 
class who were not ascertained when the particular estate determined. 
There was a conveyance by deed to Charles Simonds and his heirs 
and assigns to the use of himself during his life and after his death 
to the use of such of his children as should attain the age of twenty- 
one years, as tenants in common, and their heirs and assigns.“ He 
had five children, two of whom attained twenty-one in his lifetime, 
and one of the others attained that age after his death and two were 





4 7 & 8 Vict. c. 76, § 8, supra, p. 227. See 61 L. T. 335. 

8 199 Mass. 552, 85 N. E. 860 (1908). This case is criticised in Gray, PERPETUI- 
TIES, 3 ed., § 927. 

St A grant to A. in fee simple to the use of himself for life has the same effect as a 
grant to another in fee simple to the use of A. for life, although in the former case A. is in 
for life by the common law, and in the latter case by the statute. In each case subse- 
quent uses for other persons are executed by the statute. Bacon says: “if I give land 
to I. S. and his heirs, to the use of himself for life, or for years, and then to the use of 
I. D. or his heirs, I. S. is in of an estate for life, or for years, by way of abridgment of 
estate, in course of possession, and I. D. in of the fee-simple by the statute.” 7 Bacon’s 
Wks. (Spedding’s ed.), Uses, 440. See, to the same effect, 1 Preston, EsTaTEs, 176; 
GILBERT, Uses (Sugden’s ed.), 152; Burton, CompENpium, 7 ed., 47. The limitation 
to Charles Simonds in fee simple to the use of himself for life, vested in him the legal _ 
estate in fee simple at common law, but, as the use was confined to his life, the legal es- 
tate stayed in him only during that period. The subsequent use vested in his children as 
they attained 21 successively, until the class was closed, and the statute transferred 
the legal estate to them according to their respective estates in the use. His estate 
and that of his children were thus precisely the same as if the conveyance had been 
made to a third person and his heirs to the same uses. See also Doe 2. Passingham, 
6 B. & C. 305 (1827); 2 Dav., Conv., 3 ed., 176-77. 
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still minors at the time of the proceedings. The question was 
whether these three children were excluded from any interest because 
they had not attained twenty-one at the death of the tenant for life. 
It was held that the meaning was that, after the death of the tenant 
for life, the land should go to all his children who should reach the 
age of twenty-one years, regardless of the time when any of them 
might attain that age, and as only two of those who might ultimately 
attain twenty-one were then certain, effect might be given to the 
intention by way of a shifting use in favor of those who finally 
answered the description. The correctness of the interpretation 
given to the deed is beyond question and it cannot be doubted that 
the intention was carried out by the decision, but whether it could 
be so carried out consistently with the rule of law is a different matter. 
It is plain that the limitation to all the children who should attain 
twenty-one, whenever they might attain that age, was one that 
might have taken effect as a contingent remainder. It is also plain 
that there was not an alternative or separable limitation to those 
who should attain twenty-one after the death of the tenant for life, 
which could not have taken effect as a contingent remainder, or 
otherwise than as a springing or shifting use. The judgment dis- 
claimed any intention of deciding anything at variance with what it 
described as the well-settled rule that a limitation, if it could so 
operate, was to be construed as a remainder, even if the rule applied 
with equal force to springing and shifting uses. The decision is put 
wholly upon the intention that the land should go to all the children 
who should ultimately attain twenty-one, and it certainly gave 
effect to that intention. The rule that was invoked to defeat the 
intention has now been done away with by the statute mentioned 
at the commencement of this article and there can be no question 
how any similar limitation in the future would be dealt with, al- 
though the case might be one in which resort could not be had to 
the Statute of Uses. 
: J. L. Thorndike. 


' Boston, Mass. 





% The case of White ». Summers, [1908] 2 Ch. 256 (supra, p. 236),in which the same 
questions were considered by Parker, J., six months previously, seems not to have been 
brought to the attention of the court. 
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TORT AND ABSOLUTE LIABILITY — SUGGESTED 
CHANGES IN CLASSIFICATION 


[ is proposed to suggest some changes in the prevailing classifi- 
* cation and nomenclature of the outlines of substantive law upon 
the general subjects, (1) of so-called torts, and (2) of cases of 
“absolute” liability where there is neither contract nor fault. 
And the attempt will be made to do this uninfluenced by two causes: 
one, the phraseology and doctrine of the oid law of procedure, espe- 
cially the old law as to forms of action;! the other, legal fictions 
and fiction phrases. 

We are not now attempting to suggest the alteration of the sub- 
stantive law, but rather the alteration of the mode of stating and 
classifying legal doctrines relating to certain topics. It will not be 
here contended that the actual results (the final decisions) which 
are now usually reached by courts upon these topics are often in- 
correct. But it will be contended that, although these results are 
generally correct, yet the prevailing classification and nomencla- 
ture are antiquated and misleading, and that a restatement will 
promote ease and clearness of apprehension. It may be said that 
the arrangement of topics, the division of the law into various sub- 
jects, “constitutes no part of the law itself” (“does not affect the 
law itself’), and that hence questions of arrangement or classifica- 
tion are “not of prime importance.”? But it is certain that a good 
arrangement of topics will make the law more easily comprehended 
by students and less likely to be misunderstood or misapplied by 
lawyers and judges. 

We cherish no illusions as to the speedy adoption of any suggested 
changes in classification. Even if the best members of the profes- 
sion are convinced of the correctness of a proposed new system, 
yet an immediate change from a former system is not likely. The 





1 In a later part of this article, we quote the emphatic assertions of Maitland and ° 
Salmond to the effect that the old forms of action still influence modern statements of 
the existing substantive law. 

2 See Bishop, CONTRACTS, 2 ed., § 183, note 1; BisHop, Non-Contract Law, § 1. 
And.compare 2 AUSTIN, JURISPRUDENCE, 3 ed., 685. 
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“dislocation of established associations,” the confusion incident 
to a transition period, the practical inconvenience of adopting a 
new arrangement of topics differing from that found in the lead- 
ing textbooks, are all considerations calculated to retard, if not 
entirely prevent, a change. Some of the ablest and most original 
legal authors of the present day have, in effect, said that the object 
to be aimed at in legal classification is practical convenience, not 
logical or scientific order, and that changes from the existing 
arrangement or nomenclature should be made only for very weighty 
reasons. But a grouping or arrangement of topics which is prefer- 
able from the point of view of “the index-maker or the practitioner ”’ 
may not always be preferable “from the point of view of the jurist” 
who desires to go down to foundations. What may be called a 
juristic classification, based upon existing decisions may tend to 
remove difficulties and inconsistencies inherent in the hitherto 
established methods of arrangement. If so, it should at least be 
conspicuously mentioned in the textbooks as an alternative classi- 
fication, and attention should be called to its advantages. 

As to the views about to be set forth, no claim of originality is 
made. The suggested changes are based upon distinctions already 
recognized in some legal treatises. Our inquiry is, whether these 
distinctions should not be allowed more effect than has hitherto 
generally been the case, in the consideration of questions relating to 
legal nomenclature and classification. 


The term “‘causes of personal action” is a very broad oné, 
embracing a good deal of matter that cannot be classed under 
tort.! How has the law classified or divided causes of personal 
action (other than suits to obtain possession of specific articles of 
property), and what names have usually been given to the separate 
classes? 

In recent times it has been commonly assumed that there are 
only two great divisions of causes of personal action, contract and 
tort, and that there can be no cause of personal action unless it 
can be classed under one of these two heads.’ “No intermediate 





* See post, quotations from Pollock and Salmond. 

4 While legislatures, or courts, may undertake to abolish forms of action, yet they 
cannot abolish distinctions between causes of action. In the nature of things such dis- 
tinctions must continue to exist. See 2 ODGERS, Common LAw OF ENGLAND, 1245. 

5 See Lord Chancellor Haldane, in Sinclair ». Brougham, [1914] A. C. 398, 415. 
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class was known to the law of procedure.”*® In Bryant v. Herbert? 
the controversy arose under a statute making a distinction as to 
costs between actions founded on contract and actions founded on 
tort. Bramwell, L. J., said, page 390: “‘One may observe there is 
no middle term; the statute supposes all actions are founded either 
in contract or tort. So that it is tort if not contract, contract if 
not tort.’’® 

At the present time we think it should be recognized that there 
are three great divisions of causes of personal action: 

1. Breach of genuine contract. 

2. Tort, in the sense of fault. 

3. So-called “Absolute Liability” imposed by courts, where there 
is neither breach of genuine contract nor fault.® 

Under this classification, the application of the term tort should 
be restricted to class 2. ) 

The third class can be subdivided as follows: (a) Cases where 
recovery has heretofore been enforced in an action of tort; (6) 
cases where recovery has heretofore been enforced in an action of 
contract.!° 

What practical benefit from adopting the new classification and 





6 HEPBURN, DEVELOPMENT OF CODE PLEADING, § 26. Compare Professor Mait- 
land’s note in Pottock, Torts, 10 ed., 587-94, Appendix A. 

73 C. P. Div. 389 (1878). 

8 By the present Pleading and Practice Act of Massachusetts, 1902, Rev. Laws, Ch. 
173, § 1: ‘There shall be only three divisions of personal actions: 

“First, Contract... 

“Second, Tort, which shall include actions formerly known as trespass, trespass on 
the case, trover and actions for penalties. 

“Third, Replevin.” 

The above is a substantial reénactment of a statute originally passed in 1851 (Laws 
OF 1851, ch. 233, § 1) in accordance with the report of a very strong legal com- 
mission, of which Benjamin R. Curtis was chairman. 

® Those who prefer an arrangement of the law based upon rights, instead of upon 
duties or liabilities, might substitute for “Absolute Liability” the phrase “Violations 
of Absolute Right,” or “Infringements of Absolute Right.” Rights and duties are 
very generally correlative to each other. 

10 We have said that the existence of the three divisions should be recognized “at 
the present time.’’ Will their existence permanently continue? With a better idea 
of the essence of fault, will many cases now classed under 3 (a) be placed under 2? 
Will‘modern legislation (e. g., the Workmen’s Compensation Acts) have such an effect 
upon public and judicial opinion as to induce the courts to repudiate the modern com- 
mon law doctrine that fault is generally requisite to liability, and go back to the an- 
cient doctrine that an innocent actor must answer for harm caused by his non-culpable 
conduct? See 27 Harv. L. REv. 365-68, and later discussion in this paper. 
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nomenclature above suggested? What disadvantage, what practical 
harm, from continuing to use the old division and nomenclature? 

Two considerations may be mentioned: 

1. The separation into class 2 and class 3 (a), instead of includ- 
ing both classes under the general head of tort, will necessitate 
searching inquiry into the essence of fault as a ground of liability, 
and also an inquiry into the reasons of policy for imposing liability 
in the absence of fault. These questions have not hitherto received 
the attention which their importance deserves. 

2. No useful definition of tort can be framed if that term is used 
to cover all the cases under all the sub-topics formerly enumerated 
under this general head; in other words, if tort is used as including 
not only class 2, but also class 3 (a). The insufficiency of previous 
attempts to define tort, when used in this sense, is admitted by 
good authorities. 

If the above classification — the separation of causes of personal 
action into three divisions — is correct, why has it not been gen- 
erally adopted at an earlier date? The answer is found in the his- 
tory of the law. 

Formerly the law of procedure almost monopolized attention, so 
that questions of substantive law received very scant consideration. 
The form of procedure was considered the principal thing, and the 
substantive law was viewed as a mere incident to procedure." 
“The forms of action are given, the causes of action must be de- 
duced therefrom.” ‘So great is the ascendency of the Law of 
Actions in the infancy of Courts of Justice, that substantive law 
has at first the look of being gradually secreted in the interstices of 
procedure.”* Certain forms of personal action were recognized 
by the courts. A plaintiff had no remedy unless his case would fit 
into one of these forms. The relief afforded under the Statute of 
Westminster II was “only partial.” Not only were forms of 
action rigid, but each procedural form contained its own rules of 
substantive law, which had grown up “independently of the law 





1 See 1 ENCYCLOPADIA Laws OF ENGLAND, 2 ed., Pollock’s Introduction, 4. 

12 MAITLAND, EQUITY AND THE Forms OF ACTION, 300. 

3% MAINE, Earty LAw AND Custom, Eng. ed., 1883, 380. 

4 See MAITLAND, Equity AND Forms oF ACTION, 298-99; ODGERS, PRINCIPLES OF 


' PLEADING, 5 ed., 185-86; Sir F. Pollock, 11 Harv. L. Rev. 424; Professor Bohlen, 59 


U. Pa. L. Rev. 306; HEPBURN, DEVELOPMENT OF CoDE PLEADING, § 21. 
1’ See HEPBURN, DEVELOPMENT OF CODE PLEADING, 68, 24. 
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administered in other forms.”"* “There were rules relating to 
each form of action, but no general law of torts.” !” 

Sometimes “‘old formule of actions were adapted to new cases by 
means of fictions.”’'® But while the legal fiction may, for the time 
being, have “served a useful function,” we agree with Professor 
Hepburn (§ 27) that “the price paid for it was very high.” The 
use of fictions has (along with other bad results) constituted an 
obstacle to systematic classification of legal doctrines.'® 

Forms of action are now abolished in many jurisdictions; while 
in some others a few simple forms are substituted for the old ones. 
Yet the ideas and phrases connected with the old forms still exert 
an influence. 


“The forms of action we have buried, but they still rule us from their 
graves,” 20 

“. , . The substantive obligations imposed by law are still influenced 
by the old forms.”’*! 

“Forms of action are dead, but their ghosts still haunt the precincts 
of the law. In their life they were powers of evil, and even in death they 
have not wholly ceased from troubling. In earlier days they filled the law 
with formalism and fiction, confusion and complexity, and though most 
of the mischief which they did has been buried with them, some portion 
of it remains inherent in the law of the present day. Thus if we open a 
book on the law of torts, howsoever modern and rationalized, we can 
still hear the echoes of the old controversies concerning the contents and 
boundaries of trespass and detinue and trover and case, and we are still 
called upon to observe distinctions and subtleties that have no substance 
or justification in them, but are nothing more than an evil inheritance 
from the days when forms of action and of pleading held the legal system 
in their clutches.” * 


Professor Wigmore calls attention to 


“the necessity, every day drawing nearer, of adjusting the treatment of 
our substantive law to the abolition, already largely accomplished, of 
the forms of action and classes of writs in tort. . . .”% 





16 See MAITLAND, 298. Compare Professor Williston, 24 Harv. L. REv. 415. 

17 Prof. Geo. D. Watrous, in Two CENTURIES GROWTH OF AMERICAN Law, 86. 

18 See HepBuRN, §§ 24, 25. 

19 “Now legal fictions are the greatest of obstacles to a symmetrical classification.” 
MAIneE, ANCIENT Law, 1 Eng. ed., 27. 

20 MAITLAND, Equity AND Forms oF ACTIONS, 296. 

21 ROBERT CAMPBELL, PRINCIPLES OF ENGLISH LAw, 425 (1907). 

#2 Prof. John W. Salmond, 21 L. Quart. REV. 43. % 8 Harv. L. Rav. 209. 
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Professor Maitland says that now 


“the attention is freed from the complexity of conflicting and overlapping 
systems of precedents and can be directed to the real problem of what are 
the rights between man and man, what is the substantive law.’’™ 


In the former days when substantive law was dominated by pro- 
cedure,” the leading doctrines of substantive law were evolved very 
slowly; and this was especially true as to the subject of torts. In 
a very recent work, it is said that, in tort, “‘the generalizing process”’ 
“has as yet developed much less than i in the corresponding depart- 
ment of Contract.” * 

Professor Burdick, speaking of a book published in 1720, says 


“that the rules of English law relating to torts had not then been sys- 
tematized, and that neither the bench nor the bar had any conception of 
a Law of torts.”?? 


Judge Doe says: 


“Formerly, in England, there seems to have been no well-defined test 
of an actionable tort... . There were precedents, established upon 
superficial, crude, and undigested notions; but no application of the gen- 
eral system of legal reason to this subject.” * 


In 1895 Judge Jaggard, in the Preface to his work on Torts,” says: 


“Specific Torts were among the earliest subjects of judicial cognizance.” 
“But only within very recent times has the process of generalization 
been applied to them.” 


In 1886 Sir Frederick Pollock, in the Introduction to the first 
edition of his work on Torts (after stating that “the purpose of this 
book is to show that there really is a Law of Torts, not merely a 
number of rules of law about various kinds of torts’’), says:*° 


“Tt is not surprising in any case, that a complete theory of Torts is yet 
to seek, for the subject is altogether modern. . . . The really scientific 
treatment of principles begins only with the decisions of the last fifty 


”? 


years. ... 





* MAITLAND, Equity AND Forms oF ACTIONS, 375. 
% ‘During the period when the substantive law was controlled by the forms of 


procedure. . . . ” Professor Corbin, 21 YALE L. J. 536. 
% Jenks, DicEst oF ENGLISH Law, Book II, Part 3, Preface, p. xi. 
27 BurDICK, TorTs, 2 ed., 2. *8 Brown ». Collins, 53 N. H. 442, 445 (1873). 
29 Pages v and vi. 80 Page vii. 
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Elsewhere Pollock says: 


“In England the general scope of the law of torts has never been 
formulated by authority, the law having in fact been developed by a 
series of disconnected experiments with the various forms of action 
which seemed from time to time to promise the widest and most useful 
remedies.”’ 


So late as 1853 Dr. Joel P. Bishop, who had just achieved a 
high reputation as a legal author, could find no law-book publisher 
in the United States willing to bring out a book on the Law of Torts. 
The publishers all said “that there was no call for a work on that 
subject, and there could be no sale for it.” * 


As to the existing classifications and definitions of tort: 

When courts and lawyers were professedly proceeding on the as- 
sumption that all causes of personal action (except contract) should 
be placed under the head of tort, what was the usual method of 
subdividing the various causes of action thus grouped under that 
general head? 

Holland, using the term “wrongful acts” in its literal sense as 
including breaking of contract,* says: 


“Wrongful acts may be, and are, classified on five different principles at 
least.” 


To the five different methods of classification there enumerated, 
_at least two more may be added. 





$1 27 ENCYCL. Brit., 11 ed., 64. 

“But whether any definition can be given of a tort beyond the restrictive and nega- 
tive one that it is a cause of action (that is, of a ‘personal’ action as above noted) 
which can be sued on in a court of common law without alleging a real or supposed 
contract, and what, if any, are the common positive characters of the causes of action 
that can be so sued upon: — these are matters on which our books, ransack them as 
we will, refuse to utter any certain sound whatever. If the collection of rules which 
we call the law of torts is founded on any general principles of duty and liability, those 
principles have nowhere been stated with authority. And, what is yet more remark- 
able, the want of authoritative principles appears to have been felt as a want by hardly 
anyone.” POLLOCK, TorTs, 2 ed., 4, 5. 

# BisHop, Non-ContrRact Law, published in 1889, § 3, note 2. 

% “To break a contract is an unlawful act, or in the language of Lord Watson in Allen 
v. Flood ([1898] A. C., at p. 96), ‘a breach of contract is in itself a legal wrong.’” Lord 
Lindley, [1905] A. C. 253. 

% HOLLAND, JURISPRUDENCE, 8 ed., 291-92. 
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Pollock says: 


“The classification of actionable wrongs is perplexing, not because it is 
difficult to find a scheme of division, but because it is easier to find many 
than to adhere to any one of them.’’® 


The two methods most frequently pursued were: 

1. (Originally the sole method.) Classification according to the 
forms of action under which remedies were enforced. In effect, 
“‘a purely procedural classification.” * 

2. Classifying specific kinds of torts according to the nature of 
the right invaded or the nature of the harm inflicted.*’ 

Various other methods were suggested, including a division 
according to the nature of defendant’s conduct. This last method, 
if fully carried out, would result in separation into two distinct 
classes: (1) liability imposed on the ground of fault; (2) liability 
imposed in the absence of fault. But this method was not usually 
made prominent. The order in which particular torts were dealt 
with (at least in the earlier books) “is not made to depend upon the 
motive, intent, or state of mind of the wrongdoer.” ** 

In very early times there was no occasion to discuss the essential 
elements of a tort or wrong. Wrong was then not essential to lia- 
bility. It was enough that the defendant’s conduct, although per- 
fectly blameless, had occasioned harm to the plaintiff.* 

Later it began to be suggested that in certain instances (in certain 
classes of cases) there was no liability unless there was fault. But 
even then there was very little inquiry as to the substantive law 
respecting the necessity of showing fault. The attention of the 
courts was mainly given to questions of procedure, e. g., the scope 
of the old forms of action. 

Leaving out of view the comparatively recent suggestion that the 
term ‘“‘tort”’ should be confined to cases of actual fault, the situa- 





% 27 ENCYCL. BrRIT., 11 ed., 65. 

38 See BOHLEN, CASES ON Torts, ed. 1915, Preface, iii. 

37 This may be a convenient method for arranging the order in which to consider 
specific subtopics. But it is not a division upon fundamental grounds. It does not 
call for a discussion of the reasons for actionability: or of the real essence of a tort. 
If courts are to use this as the only method of classification, they will not be so likely to 
inquire into the fundamental reasons for imposing liability. 

38 BurDICK, Torts, Preface to First Edition. See Pottock, Torts, 9 ed., 8; Edward 
Jenks, 26 L. Quart. REv. 166. 

39 See 27 Harv. L. REv. 239; 22 Harv. L. REv. 99; 59 U. Pa. L. REv. 309. 
Compare 1 Pottock & MaitTLanp, History or ENG.IsH Law, 2 ed., 54. 
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tion (as set forth in books of good repute) may fairly be described 
as follows: : 

The term “tort,”’ although originally synonymous with wrong, 
“has become specialized in its application” as a technical term in 
law.” “Tort,” taken in its broad literal sense of wrong, would in- 
clude wrongs which are exclusively subjects of criminal jurisdic- 
tion, also breaches of contract and breaches of trust. But instead 
of including these, its application in law has been restricted to 
certain classes of wrongs (other than mere breaches of contract) 
which give rise to an action for damages in courts of common law. 
Under, or by means of, actions of tort, the courts were accustomed 
to allow the remedy of pecuniary satisfaction “for invasions of the 
three elementary rights of civilized society — the right of personal 
liberty and security, the right of reputation, and the right of prop- 
erty.” But an action of tort was not a remedy under which all 
invasions of these rights could be a subject of recovery. 


The definitions of tort hitherto commonly given are admitted 
to be unsatisfactory.” 

Those definitions which are most frequently given are, in part, 
merely procedural; and, so far as they relate to substantive law, 
are of a negative character. It is now proposed to state various 
common definitions, to consider the objections to them, and to see 
whether the difficulties can be obviated by a different system of 
classification, resulting in a better definition. 


The following are common definitions of tort: 


“A tort is usually said to be ‘A wrong independent of contract,’ 7. ¢., 
the violation of a right independent of contract.” * 





40 SALMOND, Torts, 4 ed., 7, note 4. 41 CLERK & LINDSELL, Torts, 6 ed., 4. 

# Of course it is impossible to frame a short definition of tort whereby a lawyer can 
instantly solve all the legal questions arising upon any conceivable set of facts. To 
do this would require a full statement of legal rights and legal duties. In speaking of a 
definition of tort, we now have in mind only the framing of a general statement or out- 
line, marking out the essential issues to be investigated. Thus, if the definition makes 
fault a requisite element, it is necessary to inquire in each particular case whether there 
has been a violation of some legal right or legal duty. But the definition of tort does 
not undertake to tell us what are the legal rights or duties in each particular case. 
Compare AppIson, Torts, 8 ed., 1. 

® Innes, Torts, § 6. And see titles to forms of declarations and pleas in the Com- 
mon Law Procedure Act of 1852, 15 & 16 Vict., chap. 76; Schedule B, pp. 725, 727. 

As to this definition, Judge Innes makes the following comment: “. . . the rights, 
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“A tort may be described as a wrong independent of contract, for 
which the appropriate remedy is a common law action.” “ 

“A tort is an act or omission giving rise, in virtue of the common law 
jurisdiction of the Court, to a civil remedy which is not an action of 
contract.” 

“A tort is a breach of duty (other than a contractual or quasi-contract- 
ual duty) creating an obligation, and giving rise to an action for dam- 
ages.” “ 

“Now, a ‘tort’ in English law means, practically, any cause of action 
formerly recognized by the Courts of common law, not capable of being 
dealt with as a breach of contract.” # 


The foregoing propositions, so far as they profess to state any 
rules of substantive law, are of a negative nature; and even in 
that point of view, are not “comprehensive,” being subject to an 
artificial restriction as to the method of procedure (the jurisdic- 
tion of courts). 

These definitions tell us “what a tort is not.”**® Moreover, by 
the qualification as to recovery by common law action, the scope 
of the term “tort” is confined by the limits within which the com- 
mon law courts exercise their jurisdiction. But important liabili- 
ties, enforced by various other courts, lie outside of that juris- 
diction. ‘‘ According to the common understanding of words, breach 
of trust is a wrong, adultery is a wrong, refusal to pay just compen- 
sation for saving a vessel in distress is a wrong.” Remedies in such 
cases have been enforced, respectively, in a Court of Equity, in an 
Ecclesiastical Court, or in an Admiralty Court. “But that which 





of which a tort is a violation, are, in fact, distinct from those arising out of contract. 
But they are also . . . distinct from a vast array of other rights ; so that the usual definition 
is as defective as would be a definition of the horse as ‘A class of animal independent of 
horned cattle.’”” In 1 JAGGARD, TorTs, 5, the author says: “Such a definition is like a 
definition of a horse as a quadruped.” 

# Crerk & LinpsELL, Torts, 6 ed., 1. 

The learned authors add: “In order, therefore, to discover what a tort is, we must 
examine the various kinds of action which the law has from time to time recognized, 
not on any systematic theory, but according to the dictates of experience and con- 
venience, and eliminate from the list those which are dependent on contract.” 

“* Pottock, Torts, 2 ed., 4. “Many attempts have been made with varying suc- 
cess to define a ‘tort.’ The above definition of Mr. Pollock, while a negative one, 
seems to be least unsuccessful and unsatisfactory.” 1 JAGGARD, ToRTS, 2. 

Jenks, DicEst or EncuisH Crvit Law, Book II, Part 3, § 722. 

«7 MonaHAN, THE METHOp oF Law, 106. 

# “To that extent we know what a tort is not.”” Poittock, Torts, 2 ed., 4. 
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is remedied in each case is not a tort” within the foregoing 
definitions.” 


Other definitions are also open to criticism. 

Sometimes the test is laid down, that “every tort involves an 
affirmative act’; ‘that to avoid committing a tort we need only 
to forbear.” But this is not universally true. There may be 
torts of omission, as distinguished from torts of commission.*° 

Several authors have defined a tort as an infringement of a right 
in rem, as distinguished from a right in personam —a right in rem 
denoting a right which the possessor has and may enforce against 
the entire community, while a right im personam may be enforced 
against particular individuals only.” 

But this is not a correct description of all torts. Professor Burdick 
says that, while “many, perhaps most, torts” are violations of a 
right in rem, yet “on the other hand many a tort is a violation of 
a right in personam.”™ 


“By some writers a tort has been defined as the violation of a right 
in rem, giving rise to an obligation to pay damages. There is a tempt- 
ing simplicity and neatness in this application of the distinction between 
right in rem and in personam, but it may be gravely doubted whether 
it does in truth conform to the actual contents of the English law of 
torts. Most torts undoubtedly are violations of rights im rem, because 
most rights im personam are created by contract. But there are rights 
in personam which are not contractual, and the violation of which, if 
it gives rise to an action for damages, must be classed as a tort. The 
refusal of an innkeeper to receive a guest is a tort, yet it is merely the 
breach of a non-contractual right in personam.” ® 


So as to the right inherent in all members of the community to enjoy 
transportation by acommon carrier. The right to be accommodated 





49 Pottock, Torts, 10 ed., 5. See also 1 JAGGARD, Torts, 5, 6, 12. SALMOND, 
Torts, 4 ed., 2, 7. 

50 See BurpicK, Torts, 2 ed., 4, 5; Professor Langdell, 1 Harv. L. REv. 131) 
Professor Corbin, 21 YALE L. J. 552-53; SALMOND, Torts, 4 ed., §§ 162, 160, p. 558. 

5! FRASER, Torts, 8 ed., 1; Coxtett, \Torts, 7 ed., 1; Innes, Torts, § 6. See 
Wa ter D. SmitH, MANUAL OF ELEMENTARY Law, §§ 127, 128; 1 AUSTIN, JURIS- 
PRUDENCE, 3 ed., 46, 389, and vol. 2, 964. 

8 BurDICK, Torts, 2 ed., 6. Compare Piccotr, Torts, 5, 6, 12-14. 

8 SALMOND, JURISPRUDENCE, ed. 1910, 437. As to the action of tort against an 


innkeeper or carrier for breach of duty to keep goods safely; see Burpick, Torts, 
2 ed., 7, 8. 
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at an inn, or to receive transportation at the hands of a common car- 
rier, is not a right which is available against the world at large. It is 
enforceable only against certain determinate persons, viz., those 
persons who profess to carry on these occupations. 


“Thus we have a duty attached to the mere profession of the em- 
ployment, and antecedent to the formation of any contract, and if the 
duty is broken, there is not a breach of contract but a tort, for which 
the remedy under the common law forms of pleading is an action on 
the case. In effect refusing to enter into the appropriate contract is 
of itself a tort.” 


The difficulty in applying to this subject the tests of right in rem 
and right in personam is, that these phrases usually relate only to the 
number of persons against whom a right is enforceable. They do 
not describe the number of persons who possess the right; the num- 
ber who can claim to enforce the right, the number to whom a duty 
is due. In the typical instance of the contract right of a promisee 
against a promisor, the right is vested only in a certain determinate 
person and is enforceable only against a certain other determinate 
person. But a right, though enforceable only against certain deter- 
minate persons, may be vested in (may be enforceable by) all other 
persons (all members of the community who manifest their desire 
to exercise it). Such a right may not be a right im rem. But Mr. 
Piggott well says that 


“duties imposed on determinate persons toward the whole of the rest of 
the community” “may aptly be termed duties in rem.” ® 


The violation of such “duties in rem” may constitute a tort, though 
the right violated is not a right in rem.*® 


The unsatisfactory nature of the common definitions of tort has 
repeatedly been conceded. They do not state what are “the 
common positive characteristics of the causes of action” that can 
be sued upon as a tort. And the reason for this failure is obvious. 





& PoLLock, Torts, 10 ed., 556-57. And see BEALE, INNKEEPERS, §§ 281-82, § 70; 
and HuTCHINSON, CARRIERS, 3 ed., §§ 62, 963. 

% PiccotT, ToRTS, 14. 

% The phrase “General Rights” (see post, quotation from Professor Wigmore) 
might be understood as including all rights which inhere in the community generally, 
whether such rights are available against all the world or only against certain deter- 
minate persons. 
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Assuming, as has been customary, that the general subject of tort is 
to include all the cases under all the sub-topics usually enumerated 
under this general head in the books, it must be admitted that there 
are no common affirmative characteristics. 

Sir William Markby says: 


“It seems to me impossible to escape from the conclusion that the word 
‘torts’ is used in English law.to cover a number of acts, having no quality 
which is at once common and distinctive. In other words, I believe the 
classification to be a false one.” *? 


Mr. Monahan*® says: 


“Indeed, no one supposes that the heterogeneous topics grouped together 
in our law books under the heading ‘torts’ have any generic connexion.” 


In Clerk and Lindsell on Torts,** the learned authors say: 


“Tt is impossible to define the general term otherwise than by an enumer- 
ation of particulars.” “. . . It is impossible to lay down any general 
principle to which all actions of tort may be referred.” 


In Jenks’ Digest, it is said: 


“A tort, in English Law, can only be defined in terms which really tell 
us nothing. . . . To put it briefly, there is no English Law of Tort; 
there is merely an English Law of Torts, 2. e., a list of acts and omissions, 
which, in certain conditions, are actionable. Any attempt to generalize 
further, however interesting from a speculative standpoint, would be 
profoundly unsafe as a practical guide. . . . Particular torts are the 
only torts which there are; the typical or normal tort does not exist. . . . 
Evil as this state of affairs undoubtedly is, the evils of premature gen- 
eralization might be even greater. English Law stumbled on her defini- 
tion of contract by an accident of genius; for six hundred years she has 
been seeking in vain for a definition of tort.” © 


In the Harvard Law Review for November, 1916," Mr. Jenks 
says: 
“But of any substantive definition of a tort English Law is still innocent. 
It is at present only in the preliminary stage, in which it says, this act 
or that is a tort, this or that is not.” 





57 MARKBY, ELEMENTS OF Law, 3 ed., § 713. 

88 THE METHOD oF LAw, 106. 

59 6 ed., 1, 4. 

60 Jenks, Dicest oF ENGLISH Law, Book II, Part 3, Continued, Preface, xiv, 
xv (1910). 1 Vol. 30, pp. 8, 9. 





ak RARE gOS ene Sees ST Dna a kT ETE ICE ORDE Tanooee TT ATT we ice TEST taes ak ATS oo RR SeS os eee Eee eee 


4 
a 
f 
1 
4 
t 





254 HARVARD LAW REVIEW 


Professor Wigmore, impressed with the difficulties of definition, 
would drop the term “tort” as the title of the subject. He says: 


“The first wish is that we might proscribe, expel, and banish the ob- 
noxious term ‘Tort’ as the title of the subject. Never did a Name so 
obstruct a true understanding of the Thing. To such a plight has it 
brought us that a favorite mode of defining a Tort is to declare merely 
that it isnot a Contract. As if aman were todefine Chemistry by point- 
ing out that it is not Physics nor Mathematics. No half-way measures 
will do; the name must go.” 

“Names enough could be found. Let us agree for the moment on 
‘General Rights.’” 


How can these difficulties of definition be obviated? 

1. By discarding the former custom of grouping together under 
the general head of tort cases of fault and cases of liability without 
fault, 

2. By recognizing the existence of the modern common law rule — 
that, generally, fault on the part of defendant is requisite to consti- 
tute a tort. If this view is carried out to its logical result, the use 
of the term tort would be confined to cases of fault, and cases of 
liability without fault would be classed under the distinct head of 
absolute liability. Thenit would be possible to state a common 
affirmative characteristic of actionable torts. 


The modern. view as to the requisites of a tort has been stated 
distinctly and briefly by Professor Ames. 


“The early law asked simply, ‘Did the defendant do the physical act 
which damaged the plaintiff?’ The law of today, except in certain cases 
based upon public policy, asks the further question, ‘Was the act blame- 
worthy?’ The ethical standard of reasonable conduct has replaced the 
unmoral standard of acting at one’s peril.” ® 

“‘We have seen how in the law of crimes and torts the ethical quality 
of the defendant’s act has become the measure of his liability instead of 
the mere physical act regardless of the motive or fault of the actor.” ™ 


The theory of torts is elaborately discussed in chapters 3 and 4 of 
Holmes on the Common Law. The old doctrine — that a man acts 
always at his peril and is always liable, irrespective of fault, for all 
consequences — the learned author treats as obsolete. He practi- 





6 y WIGMORE, SELECTED CasEs ON Torts, Preface, viii. Dated Sept. 1, 1911. 
6 22 Harv. L. REV. go. * Tbid., 100. 
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cally concedes that the general notion upon which liability is now 
founded “‘is fault or blameworthiness in some sense.”® In other 
words, “the law does, in general, determine liability by blame- 
worthiness.” The author also recognizes the fact that, in various 
situations, the modern law treats a man as acting at his peril; 
but he regards these cases as constituting exceptions to the modern 
general rule of non-liability in the absence of fault.® 

Dr. Kenny, in his Cases on Torts,® in a note to the case of Stanley 
v. Powell,® says: 


“This judgment in Stanley v. Powell affords elaborate illustration of the 
change which has passed over the English conception of the legal lia- 
bility for Tort . . . at the present day, the idea of Culpability has be- 
come judicially associated with that of Liability for Torts. . . .” 


Professor Whittier says that 
“our law of tort has been changed from one of absolute liability to one in 
which for the most part recovery is based on culpability.” ”° 

Professor E. R. Thayer ™ speaks of 


‘the fundamental proposition of the common law which links liability 
to fault.” ” 


Even those who think that the change from the old law was not 
completed until a quite recent date practically admit that it is 
now settled doctrine in the courts.” 


Those who adopt the modern rule that fault is, generally, requi- | 
site to a tort, admit that in some exceptional cases the law, 
acting upon considerations of public policy, imposes liability where 





% Page 107. 

% Page 108. 

8? Pages 112, 115-19, 145, 158, 159, 161. 

88 Page 146. 

69 [1891] 1 Q. B. 86. - 

70 15 Harv. L. REv. 336. 

7 29 Harv. L. REv. 815. 

™ Mr. Austin’s view amounts to this: that unlawful intention or unlawful inad- 
vertence is a necessary ingredient in injury or wrong; that legal liability ought only 
to be based upon fault. 1 AusTIN, JURISPRUDENCE, 3 ed., chapters XXIV, XXV, 
XXVI: especially pp. 474, 484, 485, 492, 504, 515. 

See Judge Holmes’ explanation of the reason why Mr. Austin adopted the above 
view. Hotmes, Common Law, 81, 82. 

™ See 27 Harv. L. REV. 239, referring to Prof. J. P. Hall, 19 JourNAL Pot. Econ. 698. 
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there is no fault. But it does not follow that such exceptional cases 
should be classed under the general head of tort. Jurists, who 
adopt the theory that fault is requisite to a tort and carry it out to 
its logical result, would no longer divide all causes of personal ac- 
tion into contract and tort, including under tort everything that 
is not contract. On the contrary they would divide causes of per- 
sonal action into three main classes. (1) Breach of genuine con- 
tracts. (2) Tort in the sense of fault. (3) A third class com- 
prising cases of so-called “absolute liability,”’ 7. e., cases where there 
is neither breach of genuine contract or fault, and yet liability.” 

The above suggested third class would not be made up entirely 
of (would not include only) cases heretofore placed under the general 
head of torts, but which can no longer be so classified if tort is to 
be regarded as requiring fault. Such cases would be placed at one 
end of the third class. At the other end would be the cases here- 
tofore frequently spoken of as though they belonged under contract 
rather than tort; cases where, under the old forms of action, a 
remedy, with the help of fiction, was allowed under an action of 
contract, and many of which were often described by the unfor- 
tunate name of quasi-contracts. 

“Absolute,” the term used by Salmond, is not literally correct. 
Pollock” uses the expression “‘all but absolute.” Professor Wig- 
more”’ says that the principle of acting at peril 


“has certain limitations; and a special group of cases attempt to deter- 
mine how far extraordinary catastrophes or the acts of third persons re- 
lieve from responsibility one who would ordinarily be ‘acting at peril.’”’ 78 


Why not describe “the third class” as “liability imposed or cre- 
ated by law”? Because all liabilities that are not statutory (7. e., 
founded on breach of statute) are “imposed by law” in the sense 
of being imposed by decisions of courts. This statement is not con- 
fined to tort liability. Professor Langdell’® says: 





™% The law does not allow an action in all cases of fault. In exceptional instances the 
law grants immunity, notwithstanding the presence of fault. 

% Dr. Bishop might say that one practical result of the recognition of this third 
class is, that the term tort, instead of including everything that is not a breach of con- 
tract, becomes a sub-title “in the non-contract law.” See BisHop, Non-ConTract 


Law, § 5. 
% ESSAYS IN JURISPRUDENCE AND ETHICS, 119; TorTs, 10 ed., 518. 
7 8 Harv. L. REv. 380. 78 Compare PoLtock, Torts, 10 ed., 513 et seq. 


7° y Harv. L. REv. 56, note 1. 
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“Strictly, every obligation is created by the law. When it is said that 
a contract creates an obligation, it is only meant that the law annexes an 
obligation to every contract. A contract may be well enough defined as 
an agreement to which the law annexes an obligation.” 


And Professor Corbin says: 


“All enforcible obligations are created by the law.’’®° 


It is reasonably certain that the former separation of causes of 
personal action into only two divisions (contract and tort) does not 
represent the state of the law at the present time. It may safely be 
asserted that the differences or distinctions heretofore pointed out 
between class 2 (Tort in the sense of fault) and class 3 (Absolute 
Liability) actually exist. The question is, whether the existence of 
these differences should be formally recognized in legal nomencla- 
ture and classification.* 

Mr. Salmond, in his work on Torts, states it as the general rule 
that fault is requisite to liability for tort. But he follows the old 
method of classifying under the general head of torts the excep- 
tional cases where the law imposes liability in the absence of fault, 
instead of placing them in a “third class”’ such as we have suggested. 

Mr. Salmond’s general views appear in the extracts quoted in the 
note below.” 





8 21 YALE L. J. 552. 

8! The separation between the two classes is clearly brought out in Pollock’s “ana- 
lytical classification of the grounds of liability in torts.” Pottocx, Torts, 10 ed., 
19-20. In three of his five divisions (a, b, and d) fault is an essential element. In the 
other two (c and e) it is not so. 

Sir Frederick Pollock, in the article on torts, in 14 ENCyCLopzDIA oF LAws OF 
ENGLAND, 2 ed., 140 (after giving classification by categories of rights), says: 
“Liabilities in tort may also be divided, from the defendant’s point of view, into those 
which arise from a wilful act (this is by no means the same as a consciously wrongful 
act) such as trespass, or the omission of a positive duty; those which arise from want 
of due care and caution in the doing of something not unlawful in itself by the defendant, 
or by a person for whose acts he is answerable; and those which are imposed, irrespec- 
tive of any particular act or default of the defendant or his servants, by some special 
rule of law.” 

Robert Campbell, in Principtes oF ENGLISH Law, 416 (1907), classifies Obli- 
gations Ex Delicto (Torts) as follows: “1. The obligation absolute to avoid caus- 
ing damage to another. 2. The obligation to take care so as to avoid causing damage 
to another. 3. The obligation to refrain from intentional acts which cause damage 
to another.” 

“Section 2. — The General Conditions of Liability. 

“1. In general, though subject to important exceptions, a tort consists in some act 
done by the defendant, whereby he has wilfully or negligently caused some form of 
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In the subsequent discussion as to what will constitute “fault” 
(i. e., the fault which the foregoing authorities regard as generally 
a requisite element in an actionable tort), we are assuming the ex- 
istence of damage. In other words, we assume that the defendant’s 
conduct has caused to plaintiff damage of a kind that the law will 
notice, damage for which the law will afford redress whenever the 
person inflicting it can be deemed a tortfeasor. We are not con-. 
cerned here to consider the exact nature of the damage which the 
law will notice. The two questions of damage and of responsibility 
for damage — (1) Has there been damage? (2) If so, was that 
damage tortiously inflicted? —are entirely distinct from each 
other.* 


If the term tort is to be used only in the sense of fault, and cases 
of acting at peril, etc., are no longer to be grouped under tort, 
but are to be placed in the third class, how shall we define fault? 
What is the test of the fault which would then be requisite to con- 
stitute an actionable tort? * 





harm to the plaintiff. That is to say, liability for a tort is commonly based on the 
co-existence of two conditions: (a) damage suffered by the plaintiff from the act of 
the defendant; (5) wrongful intent or culpable negligence on the part of the de- 
fendant.”” SALMOND, Torts, 4 ed., 8. 

“Section 3. — Absolute Liability. 

“1. The rule that mens rea in one or other of its two forms — wrongful intent or 
negligence — is an essential condition of civil liability for a tort, is subject to important 
exceptions. These exceptional cases in which liability is independent of intention or 
negligence may be conveniently distinguished as cases of absolute liability. . . . 

‘All cases of absolute liability may be divided into three classes: 

(a) Liability for inevitable accident; 

(b) Liability for inevitable mistake; 

(c) Vicarious liability for the wrongful acts of others.” Satmonp, Torts, 4 ed., 
14-15. 

8 See 1 SHEARMAN & REDFIELD, NEGLIGENCE, 6 ed., § 4. Professor Wigmore, 8 
Harv. L. REv. 203. 

* “To be of any service as a test of liability, fault must be used in its actual, its sub- 
jective meaning of some conduct repugnant to accepted moral or ethical ideals or some 
act or omission falling below the standard of conduct required by society of its mem- 
bers. It is possible to state all liabilities in terms of fault, to say that one is legally, if 
not morally or socially, in fault, wherever the law holds him liable. But this is reason- 
ing in a vicious circle. It involves as the premise, the assumption of the very point in 
dispute, that legal liability cannot exist without fault. The reasoning is this, there can 
be no legal liability without fault, the defendant is liable, therefore he is at fault, if not 
actually at least legally. Not only is such reasoning vicious as reasoning, but, by con- 
founding liability and fault, it destroys all value of fault as an element determinative 
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What conduct will constitute a primé facie tort, i. e., a tort, 
unless a justification is made out? ® 

Our description of the fault which is a requisite of “tort in the 
sense of fault” is — conduct which involves either culpable inten- 
tion or culpable inadvertence.* 

Assuming the above definition of fault, our definition of tort, so 
far as concerns the ethical quality of the defendant’s conduct, closely 
resembles Mr. Austin’s view. He says, in substance, that, to con- 
stitute a tort, there must be either culpable intention or culpable 
inadvertence.* 

For a fuller definition, including the two elements of wrong and 
damage (at least something which the law will regard as damage), 
we should say: 


There is a primé facie tort (that is, a tort in the absence of special 
circumstances establishing a so-called justification): 

If defendant by his conduct (other than mere breach of contract) 
(1) intentionally or negligently inflicts actual damage on plaintiff,** 
or (2) intentionally infringes a right of plaintiff without causing 
actual pecuniary damage.*® 





of liability.” Professor Bohlen, 59 U. Pa. L. Rev. 313. And compare BosLEN, 
CASES ON Torts, Preface, v. 

8 When a defendant in an action of tort is said to have proved a justification, he has 
in reality proved, not that he has committed an excusable wrong, but that he has not 
committed any wrong at all. Speaking literally, “there is no justification for a tort. 
The so-called justification is an exceptional fact which shows that no tort was com- 
mitted.” Stevenson, V. C., in Booth v. Burgess, 72 N. J. Eq. 181, 188, 65 Atl. 226 
(1906). Compare Prof. A. V. Dicey, quoted in 20 Harv. L. REv. 356. 

8% In HepspuRN, CASES ON Torts, Introduction, 21, 22, the learned editor 
divides torts into two classes: (1) “Torts through Acts of Absolute Liability; (2) 
Torts through Acts of Conditional Liability.” (1) Includes “Trespasses and Abso- 
lute Torts other than Trespasses.” (2) Includes “Torts through Negligence, and 
Torts through Act of Intentional Harm.” 

87 See ante, n. 72, references to AUSTIN, JURISPRUDENCE. 

88 J. ¢., actual damage of a kind recoverable in a court of common law jurisdiction. 

® The intentional infringement of a right, though not causing actual pecuniary dam- 
age, may sometimes afford ground for an action of tort. The plaintiff recovers only 
nominal damages, and the real purpose of the suit is generally to establish his legal 
right. See Marxsy, ELEMENTs oF Law, 3 ed., § 706, note 3, and § 762; HoLmEs, 
Common Law, 98, 153-54; Pottock, Torts, 10 ed., 13-16. 

“But this principle is not, as a rule, applicable to actions for negligence: which are 
not brought to establish a bare right, but to recover compensation for substantial in- 
jury.” Bowen, L. J., in Brunsden v. Humphrey, 14 Q. B. Div. 141, 150 (1884). “In 
cases of negligence there is no such invasion of rights as to entitle a plaintiff to recover 
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That the intentional infliction of damage constitutes a primé 
facie tort is a position strongly sustained by the following cita- 
tions: 


“At Common Law there was a cause of action whenever one person 
did damage to another wilfully and intentionally, and without just cause 
or excuse.” ” 

“Now, intentionally to do that which is calculated in the ordinary 
course of events to damage, and which does, in fact, damage another in 
that person’s property or trade, is actionable if done without just cause 
or excuse.”’ *! 

“X, who intentionally causes damage to A, has primé facie done an 
injury or wrong to A, and if X can show no legal justification for the dam- 
age he has thus intentionally done to A he is liable to an action by A.” 

“Tt has been considered that, primé facie, the intentional infliction of 
temporal damage is a cause of action, which, as a matter ofsubstantive 
law, whatever may be the form of pleading, requires a justification if the 
defendant is to escape.” ® 

“Tt is submitted that the discussion would be materially simplified 
if it were understood that all damage wilfully done to one’s neighbor is 
actionable unless it can be justified or excused.” “ 

“The wilful causing of damage to another by a positive act, . . . is 
a tort unless there was just cause for inflicting the damage. . . .”™ 





at least nominal damages. . . .” Sheldon, J., in Sullivan v. Old Colony Street R., 200 
Mass. 303, 308, 86 N. E. 511 (1908). One who unintentionally, though carelessly, in- 
terferes with plaintiff does not do so under an assertion of a right. It is generally held 
that negligent conduct is not actionable, unless it has occasioned actual damage. See 
SALMOND, Torts, 4 ed., 186; Pottock, Torts, 10 ed., 194; 1 SEDGWICK, DAMAGES, 
9 ed., § 96 et seg.; 15 Cot. L. REv. 8,9; 20 Harv. L. REv. 262-63, 356; 2 Ames & 
SmitH, Cases ON Torts, ed. 1909-10, chap. IV, § VII; 21 HatsBpury, Laws or 
ENGLAND, 481. 

% Bowen, L. J., Skinner v: Shew, [1893] 1 Ch. 413, 422. 

% Bowen, L. J., Mogul Steamship Co. v. McGregor, 23 Q. B. D. 598, 613 (1889). 

® Prof. A. V. Dicey, 18 L. Quart. REV. 4. 

% Holmes, J., Aikens v. Wisconsin, 195 U.S. 194, 204 (1904). And see Judge Holmes, 
in 8 Harv. L. REV. 9. 

* PoLLock, Torts, 7 ed., 319. See also 22 L. Quart. REv. 118. 

% Professor Ames, 18 Harv. L. REV. 412. 

“Tn our judgment the Common Law is coming, if it has not already come, to hold 
that a man who wilfully or negligently causes temporal damage of any kind is liable un- 
less he can show justification or excuse. The real difficulty is not to find a verbal defi- 
nition of tort in general, but to define the substantial principles of justification and 
excuse and the limits of their application.” 26 L. Quart. REV. 421. 

Compare Stevenson, V. C., in Booth v. Burgess, 72 N. J. Eq. 181, 198, 65 Atl. 226 
(1906). 
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As to the distinction between intent and motive, see the dis- 
cussion in a former paper by the present writer.” 

If the term tort is used to describe only cases of fault, will it 
include all cases of damage caused by negligence in the legal sense 
of that term? 

Negligence — in the sense of failure to use due care under the 
circumstances — generally implies fault on the part of the defend- 
ant. But there is an exceptional situation, where it is possible for 
a man to be held negligent in law, although personally he is not in 
fault. 

The courts have established an arbitrary standard of care, an 
external standard, viz., the care which would be exercised under 
similar circumstances by an average reasonable man, a man of 
average prudence. If a man, without being non compos or without 
being subject to certain kinds of distinct incapacity, is yet below the 
average so that he cannot exercise the foresight and care of an 
average reasonable man, he is held liable for damage due to his 
failure to exercise such foresight and care, although he has, in fact, 
done the best he knew how. The courts “decline to take his per- 
sonal equation into account”; in other words, the law “leaves his 
idiosyncrasies out of account.” This view is fully stated in Holmes 
on the Common Law.” “The rule,” says Judge Holmes,** “that 
the law does, in general, determine liability by blameworthiness, 





% “Crucial Issues in Labor Litigation,” 20 Harv. L. REv. 253, 256-59. In one 


“specific tort,” Malicious Prosecution, proof of intentional infliction of damage 





is not enough to make out a primé@ facie case. Plaintiff must go further and prove 
bad motive on defendant’s part. As to the reason for this exceptional rule, see 
Lord Herschell, Allen v. Flood, [1898] A. C. 1, 125. Whether an act, otherwise 
lawful, becomes actionable by proceeding from a bad motive, is a subject much dis- 
cussed of late years. The question is sometimes stated in the following form: Whether 
the existence of bad motive will destroy an otherwise sufficient justification, grounded 
on self-interest? 

See elaborate discussion by Professor Ames, in 18 Harv. L. Rev. 411-22: “ How far 
an act may be a Tort because of the Wrongful Motive of the Actor.” Compare views 
expressed by the present writer, more favorable to defendants, in 20 Harv. L. Rev. 
453-55. - 

In 27 Encyct. Brit., 11 ed., 65, Sir F. Pollock, as to the general proposition that 
motive is immaterial, says: “Only two exceptions are known to the present writer — 
malicious prosecution, and the misuse of a” (conditionally?) “privileged occasion.” 

%” Pages 108-11. See also Holmes, J., in Comm. ». Pierce, 138 Mass. 165, 176 
(1884); HOLLAND, JURISPRUDENCE, 8 ed., 98-101; 1 STREET, FOUNDATIONS OF LEGAL 
LIABILITY, 96. 

% THE Common Law, 108. 
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is subject to the limitation that minute differences of character 
are not allowed for.” 

The decisions in an infinite majority of the cases where men are 
held liable for negligence are undoubtedly based on personal short- 
coming, i. ¢., actual fault on the part of the defendant. The in- 
stances are believed to be very rare where a man who had exer- 
cised all the care of which he was capable has been found negligent 
on the ground that he did not exercise an amount of care which he 
was incapable of exercising; in other words, that he was unable to 
attain the external standard established by the law.*® We think it 
best that all cases of liability for negligence, in the legal sense, 
should be classed under tort, with the accompanying explanation 
that, in a few exceptional cases placed under this head, liability is 
imposed in the absence of personal fault. 


(To be continued.) 


Jeremiah Smith. 
CAMBRIDGE, Mass. 





% The record, as usually made up, would not show when liability was imposed 
upon this ground. 
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INCORPORATION BY IMPLICATION UNDER THE SHERMAN AcT. — The 
much interpreted Sherman Act! has lately appeared in the guise of an 
incorporating statute, for such is the effect of a recent decision of the 
Circuit Court of Appeals for the Eighth Circuit holding an unincorpo- 
rated labor union a suable entity under it.?_ The statute after prohibiting 
the commission of certain enumerated acts by any “person” or “persons”’ 
declares: ‘That the word ‘person’ or ‘persons’ wherever used in the 
Act shall be deemed to include corporations and associations existing . 





1 An Act to Protect Trade and Commerce Against Unlawful Restraints, 26 Srar. 
AT L. 200, 7 Fep. Stat. ANNOT. 336. 

2 Dowd v. United Mine Workers of America, 235 Fed. 1. Cf. U. S. v. Coal Dealers’ 
Ass’n., 85 Fed. 252, 260, where appear intimations to the contrary. In U.S. ». Joint 
Traffic Ass’n., 171 U. S. 505, U. S. v. Trans-Missouri Freight Ass’n. 166 U.S. 290, and 
—— States Retail Lumber Dealers’ Ass’n. v. U.S., 234 U. S. 600, the point was not 
raised. 

The principal case was begun before the passage of the Amendment of Oct. 15, 1914 
(Clayton Act), 38 Stat. at L. 730, 1916 SuppL. Fep. Stat. ANNOT. 267, and this latter 
statute was apparently not considered to have any bearing on the case. But if, as has 
been generally supposed, the Clayton Act exempts labor unions from the Anti-Trust 
Laws, guere whether it might not bar the action in the principal case. On the effect 
of repeal of a penal statute upon pending prosecutions, see WHARTON, CRIMINAL Law, 
11 ed., 513. The exact effect of the Clayton Act on labor unions, however, is a matter 
much in doubt. The important sections are 1, 6, 20, and 22. See “Labor is not a Com- 
modity,” THe New Repustic for Dec. 2, 1916, p. 112, and a reply in the issue for 
Dec. 9, 1916, p. 152. 
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under or authorized by the laws of either the United States, the laws of 
any of the Territories, the laws of any state, or the laws of any foreign 
country.” The precise meaning of this clause is somewhat conjectural. . 
Does it extend to so-called voluntary associations,’ which obviously are 
associations existing under or authorized by the laws of any state, etc., 
or was the legislative intent to confine it to those organizations which 
have been actually incorporated under a statute? The fact that organ- 
izations which are in reality corporations have been designated “asso- 
ciations’’4 by certain sovereigns lends color to the latter suggestion. The 
principal case, however, takes the broader view, which is certainly not 
capricious in the light of the language used.° 

Assuming, then, that a voluntary association is included in the stat- 
ute’s prohibition, it follows by necessary implication that a remedy was 
intended against it as an entity, and not merely an action against the 
individual members; for they are suable without special words, and the 
inclusion of voluntary associations in the statute would on such a con- 
struction be rendered meaningless. The conclusion seems inevitable 
that for the purposes of the Sherman Act a labor union or any other 
species of voluntary association may be treated as a legal unit apart from 
its members — sued as such, judgment rendered against it, and its prop- 
erty ° now or hereafter owned taken on execution. 

The law recognizes but two kinds of units, viz., human beings and cor- 
porations. Hence a corporation may comprehensively be defined as 
a legal unit not a human being. If this definition be correct, then it fol- 
lows from the foregoing analysis that the Sherman Act has incorporated 
all voluntary associations for the purposes of prosecutions thereunder — 
manifestly a decided change in the status of voluntary associations, for 
the proposition that a voluntary association, having no legal existence 
apart from its members, cannot be sued is firmly imbedded in the common 
law.’ 

A corporation possessing these volatile, fly-by-night attributes might 
seem an alarming creature, and yet it stands apparently unassailable. 
The conception of a corporation for a single purpose is of very ancient 
origin.* Nor is the indirectness and informality of the incorporating 





* For a criticism of this terminology, see WRIGHTINGTON, UNINCORPORATED ASSo- 
CIATIONS, I. 

4 See Andrews Bros. Co. ». Youngstown Coke Co., 58 U. S. Ap. 444. 

5 For a similar interpretation of similar words, see opinion of Bradley, J., in Liver- 
pool Ins. Co. v. Mass., 10 Wall. (U. S.) 566, 576. 

It is to be noticed that the legal title to property normally referred to as prop- 
erty of the association is not vested in the association as an entity but in all the mem- 
bers as co-owners, or more commonly in a few trustees in trust for members for asso- 
ciate purposes. See WRIGHTINGTON, UNINCORPORATED ASSOCIATIONS, 239; also 25 
Harv. L. Rev. 582. The effect of the Sherman Act is, it is submitted, to vest the title 
to the associate property in the new entity, which it has created, for the purposes of 
executions pursuant to proceedings under the Sherman Act. (For if the judgment 
runs against the association as an entity, there would be no warrant for taking prop- 
erty belonging to the members.) 

7 St. Paul Typothete v. St. Paul Bookbinders’ Union, 94 Minn. 351, roz N. W. 
725. Other cases collected in 2 L. R. A. (N. s.) 789 and 1 B. R. C. 852. 

8 See Kyp, CORPORATIONS, 29, where reference is made to the church wardens, who 
were clothed with corporate capacity for receiving and holding chattels (but not realty 
or choses in action) to the use of the parishioners. 


4 
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process here unsupported by precedent.® Nor can it now be doubted 
that the Federal Constitution enables Congress to create corporations 
where reasonably necessary to the proper exercise of its other powers.’ 
The requisite consent on the part of the members to incorporation is fur- 
nished by their continuance in the association.” 

Voluntary associations are to-day an enormous factor in commercial 
enterprise, while in general the law is still clinging to clumsy, antiquated 
methods of laying hold of them. Equity, it is true, has appreciated the 
difficulty of corralling all the members of a large association even with 
the aid of statutes permitting substituted and constructive service of 
process, and has accordingly invented the device of a so-called represen- 
tative suit,” in which a few members only are made parties and a decree 
rendered binding all; but this practice has never been taken over by the 
law courts. The result achieved in the principal case seems to the writer 
not only unobjectionable in point of principle, but a particularly timely 
contribution to the law. 





Crvit CoNSCRIPTION IN THE UNITED StaTES. — That the state may, 
in case of necessity, compel its citizens to do military service, is conso- 
nant with our ideas both of common and of constitutional law. That 
the satisfaction of any civil reed of the state may likewise be compelled, 
however, is a conception new to us, and one that will be regarded by most 
lawyers with instinctive hostility. But this compulsion, which, in lieu 
of a better term, may be called civil conscription, is, it is submitted, 
settled in practice and sound in principle. The service, both military and 
civil,’ which the feudal system exacted, had a larger warrant than any 
theory of land tenure could give,” in the inherent right of the state to 
safety and to preservation.* The real basis of the conscription is the 





9 Buckland 0. Fowcher, 2 H. 7, 13 a, 6, where R.’s mere license from the king to 
grant rent in succession to a chaplain was ‘held to confer a corporate capacity on the 
chaplain and his successors. This case is cited and discussed in 10 Co. 27 a and Kyp, 
CORPORATIONS, 52,62. See also Taff Vale Ry. Co. v. Amalgamated Society of Railway 
Servants, [rg0r] A. C. 426; discussed in 15 Harv. L. REv. 310. 

10 See ‘Morawerz, CORPORATIONS, I1. 

1! Assent to incorporation need not be express but may be inferred from acts. See 
MorRAWETZ, CORPORATIONS, 23. 

2 For a more detailed analysis, see Story, Equity PLEADING, § 94 et seq.; 
collected in 1 B. R. C. 854. 


1 For the heavy civil duties attached - — tenure, see POLLOCK AND MAITLAND, 
History or ENGLIisH Law, 2 ed., 370, 3 

2 Military service was exacted even of ‘hate who held no land. Marrianp, Constt- 
TUTIONAL HISTORY OF ENGLAND, 162. 

3 This right has been consistently recognized both in England and in the United 
States. See Rex v. Larwood, 1 Salk. 167, 168: “The King hath an interest in every 
subject, and a right to his services.” Cf. Lanahan v. Birge, 30 Conn. 438, 443: “Itisa 
fundamental principle of national law, essential to national life, that every citizen . . . 
is under obligation to serve and defend the constituted authorities of the state and 
nation . . . when such service is lawfully required.” 

In 1642 Parliament and King Charles disputed concerning the King’s right to con- 
script without Parliament’s consent. See A DECLARATION OF THE LoRDS AND Com- 
MONS ASSEMBLED IN PARLIAMENT UPON THE STATUTE OF 5 H. 4, WHEREBY THE Com- 
MISSION OF ARRAY IS SUPPOSED TO BE WARRANTED: TOGETHER WITH Divers OTHER 
Statutes ... AS Atso His Majesties LETTER TO THE SHERIF OF LEICESTERSHIRE 
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necessity of the state, and accordingly the considerations of liberty of the 
individual, and of equality of treatment, must be wholly subordinated 
to that. Thus, even a capricious and sometimes deliberately unequal 
conscription has been lawfully practiced in England for centuries, in 
impressment for the navy. That the state may need civil service equally 
as much as military is obvious. Both kinds of service are essentially 
alike, for both sacrifice the individual to the nation’s welfare with the 
same clear purpose. And not only are military conscription and civil 
conscription identical in nature, but also the difference in form between 
them may be imperceptible.’ The common law is, then, that any serv- 
ice whatever, whether military or civil, which the state requires, it may 
exact of its citizens.® © 

It is, however, true that comparatively few instances of civil conscrip- 
tion are recorded in the books.’ The classic example is the holding of 
public office. The resignation of any public officer is effective only at the 
will of the sovereign.® And one duly elected to office may be compelled 
to accept the place and to perform its duties. A recent California case ! 
suggests the possibility of a still further infringement on the liberty of 
the individual, raising the problem, whether the state may compel a man 
to run for office after he has been nominated," and the even more import- 





TO EXECUTE THE SAID COMMISSION ACCORDING TO His MaAjEsTIES PROCLAMATION. 
This contains a full inquiry into the early military conscriptions. Said King Charles 
(p. 20): “And considering that in ancient time the Militia of the Kingdom was ever 
disposed of by Commissions of Array . . . Wee have thought fit to referr it to that 


ancient legall way . . . authorizing you to Array and traine our People, and to appor- 
tion and assesse such persons as have estates and are not able to beare Armes, to find 
Armes for other men . . . and to conduct them so Arraid. . . .” To which Parliament 


replied (p. 9) that the Petition of Right forbade the King to impose any “tax or charge” 
upon the people without Parliament’s consent. 

4 2 May, ConsTITUTIONAL History OF ENGLAND, 137-40. Cf. with the necessity 
for compensation, note 24, infra. For the formation of contracts of labor by persons 
without means of support, which English statutes compelled as late as 1875, see 
FrEUND, THE PoLice Power, § 448. 

5 Is the “home service” conscription now being instituted by Germany, mili- 
tary or civil in form? And how are we to class the conscription provided for by the 
British ‘“‘man-power” bill, at the present moment under debate by Parliament? Cf. 
the operation of the railways of France by the railway employees in their capacity of 
conscripts, which was threatened by the French government in 1910, to avert a strike. 
JouRNAL OFFICIEL DE LA REPUBLIQUE FRANCAISE, 8395 (12 Octobre, 1910); Roucsy, 
Les GREVES-DANS LES CHEMINS DE FER, 61; see 96 OUTLOOK 474 (October 20, 1910). 

6 See the great opinion of Shope, J., in People ex rel. German Ins. Co. v. Williams, 
145 Ill. 573, 582, 583, 33 N. E. 840, 852, approved in 7 Harv. L. Rev. 186. Cf. 1 BLAcK- 
STONE, COMMENTARIES (Sharswood), * 138, to the effect that the sovereign may require 
of the subject anything that does not necessitate the subject’s exile from the realm. 

7 See FREUND, THE Potice Power, § 613. 

8 Edwards v. United States, 103 U. S. 471. This common law principle prevails in 
the United States despite the fact that here “public offices are sought rather than 
shunned.” A recent English dictum stands alone in questioning the application of this 
principle to statutory offices. See Bray, J., in Rex v. Sunderland Corporation, [1911] 
2 K. B. 458, 464. 

® People ex rel. German Ins. Co. v. Williams, supra. Not only will mandamus lie 
against the person elected, to compel the performance of the duties of the office, but also 
his failure to accept the office constitutes an indictable offense. 

10 Bordwell v. Williams, 52 Cal. Dec. 267, 159 Pac. 869, discussed in 5 Cat. L. REv. 


1 The candidate cannot withdraw after nomination, under most primary statutes. 
Cf. State ex rel. Donnelley v. Hamilton, 33 Nev. 418, 111 Pac. 1026, with Elswick » 
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ant question, whether it may compel him to seek the nomination in the 
party primaries which statutes have now generally established.” It is 
submitted that in both of these cases such compulsion may be lawful, 
since there well may be.a public interest sufficient to warrant it.% The 
Conscript Fathers may be conscript in fact. Another continuing public 
duty whose compulsory performance has been urged * is the exercise of 
the suffrage. The only attempt that has yet been made in any common 
law jurisdiction to establish compulsory voting has been held unconsti- 
tutional as a compulsion of an act of sovereignty.” Compulsory jury 
service has existed almost as long as juries have.® So, too, witnesses 
have been compelled to appear; !” and labor upon public roads has been 
conscripted,!* from the beginnings of the common law until the present 


Ratliff, 166 Ky. 149, 179 S. W. 11. It is submitted that such statutory prohibitions 
are merely expressive of the state’s need, and not enlargements of the common law. 

It should be noticed that withdrawal, like resignation from office, may be consid- 
ered to involve another element than state conscription, in the individual’s prior con- 
sent to hold the office or to have his name upon the ballot. That, however, is not the 
real ground of these decisions. 

2 There are apparently no cases as yet which squarely decide this point. For the 
candidate’s power to withdraw after his name has gone on the primary ballot, under 
statutes with similar and rather technical provisions, see Bordwell v. Williams, supra, 
and State ex rel. Thatcher v. Brodigan, 37 Nev. 458, 142 Pac. 520. : 

13 The public interest which may warrant the conscription of candidates is the iden- 
tical interest which has established the direct primary. The primary statutes make 
the nominee even in form a public officer, and the nomination a public office. John- 
ston v. Board of Elections of Wake County, 90 S. E. 143 (N.C.). See also 26 Harv. 
L. REV. 351. It would seem that candidacy, even before it has ripened into nomination, 
also might be a public office. 

% Former Attorney-General Wickersham, in his address before the Chester County 
Historical Society, September 28, 1912, on “The Individual and the Community.” 
See also Mr. Wickersham’s letter in THE Sun, New York, October 6, 1912. It would 
appear that compulsory voting is quite generally established in civil law countries. 

1% Kansas City v. Whipple, 136 Mo. 475, 38 S. W. 295. In this unique case a pro- 
vision in the charter of Kansas City which made failure to vote a penal offense, in effect, 
was held unconstitutional as an attempt to force the sovereign’s act, since the electo- 
tate in voting act in the capacity of the sovereign. The court admitted that there was 
a duty to vote, but denied that performance of the duty could be compelled. Said 
Brace, C. J.: “It is not service at all, but an act of sovereignty.” 

It is submitted that the choosing, and not the expressing of the choice (which was all 
the charter compelled) is the act of sovereignty; but conceding that voting is an act of 
sovereignty, the error in the court’s reasoning is its failure to perceive that it is the sov- 
ereign who is forcing the performance of this sovereign act by the electorate. It is (to 
carry out the court’s fictitious conception) as though the sovereign compelled his arm 
to write, or his judges to make the round of assizes. 

For a sharp and undeserved criticism of this case, see 10 Harv. L. REv. 439. 

16 See Kansas City v. Whipple, supra. It is difficult to see that jury service is lessa 
sovereign act than voting is. 

17 Israel v. State, 8 Ind. 467. Of all these cases of conscription it should be observed 
that they are not isolated compulsions, but merely examples of the state’s exercise of 
its general conscriptive power. So, here, the compulsion is said to be warranted by “the 
general interest and public concern.” 

The Sixth Amendment to the Constitution of the United States provides that in 
certain cases the defendant shall be entitled to compulsory process to secure the ap- 
pearance of witnesses in his favor. 

18 See Dennis v. Simon, 51 Ohio St. 233, 36 N. E. 832; Im re Dassler, 35 Kan. 678, 12 
Pac. 130. Here also statutes authorizing the compulsion are not enlargements of 
the common law, but merely declarations of the state’s need. See Butler v. Perry, 240 
U. S. 328. 

For the constitutionality of these road-building statutes, see infra. 
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time. Wherever there is need the state may, at common law, conscript 
citizens to form a posse, to assist in making arrests, to report cases of 
contagious disease, to extinguish conflagrations,!® and even to serve in a 
permanent fire department.” Attorneys may be compelled to defend 
poor persons in courts of law." It is clear that in any emergency, whether 
one that has arisen in the past or not, citizens may be conscripted to avert 
danger to the state.” Compulsory arbitration, involving conscription 
for a limited period, may likewise be instituted, as has been done by recent 
legislation in this country.% Nor is there any need for compensation, at 
common law, for any service thus compelled by the state. 

There are, indeed, no limitations upon the state’s conscripting power 
at common law other than the state’s need for, or, more accurately, 
benefit from the conscription. The benefit must, of course, be so great 
as to outweigh the detriment to the state that interference with the indi- 
vidual will necessarily cause. In determining the benefit that will flow 
from the conscription, and hence its legality, the possibility of a species 
of sabotage should be considered seriously. The man compelled to serve 
may work positive injury to the state while ostensibly he is serving it; 
or (and this is a more likely contingency) he may either neglect entirely 
or perform inefficiently the duties which have thus been thrust upon him. 
It may be urged that, although the state may conscript for what is his- 
torically a governmental purpose, it cannot do so for purposes of a (his- 
torically), non-governmental business in which the state may have en- 
gaged. Such a distinction, however, would be fundamentally unsound, 
for if the public interest warrants the carrying on of the business by the 
state, it may also warrant the state’s conscription to support it.” 

The limitations on civil conscription which are peculiar to the United 
States are likewise few.% The Sixth Amendment to the Constitution of 





19 For these four emergency services, see FREUND, THE PoLIce Power, § 614. 

20 See Kansas City v. Whipple, supra. 

21 FREUND, THE POLICE PowER, § 613. 

2 For example, work upon a Mississippi levee could certainly be compelled. 

At the time of the great coal strike of 1902-03, it was ably argued that the state 
(having taken over the coal mines) could conscript men to run them. T. A. Sherwood, 
“Power of the State to Operate Coal Mines and Conscript Men for that Purpose when 
Necessary to Avert a Public Calamity,” 57 Cent. L. J. 25, 28. Mr. Sherwood rightly 
bases the power to conscript upon the state’s “inherent power to prevent its own 
destruction.” 

*% Colorado has forbidden employees in “any industry affected with a public inter- 
est” to strike “prior to or during an investigation, hearing, or arbitration” of the dis- 
pute by the State’s arbitration commission. 1915 Session Laws or CoLorapo, 578. 
Cf. the strong recommendations of compulsory arbitration of railway disputes in 
the President’s Message to Congress, December 5, 1916. So, also, employees may be 
restrained from quitting labor at a time when injury to the state will ensue. 2 Wit- 
LOUGHBY, CONSTITUTIONAL LAW OF THE UNITED STATES, § 459. In many states 
statutes provide that railway employees shall not quit work, on a strike, elsewhere 
than at a place of destination. FREUND, THE Potice Power, § 333. : 

% “Since in all these cases the duty is general, no compensation is due.” FREUND, 
Tue Po.ice Power, § 614. See also § 613. For cases where the rights of private prop- 
erty must yield to the general interest, without compensation, see 2 KENT, COMMEN- 
TARIES ON AMERICAN Law, 12 ed. (Holmes), * 339. 

% Cf. the conscription to run the railways of France, both state-owned and privately- 
owned, in note 5, supra. It is but a short time since this country was confronted with a 
similar situation, which was, however, met in a different way. See 30 Harv. L. REv. 63. 

% Perhaps here it should be observed that the institution of a system of probation in 
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the United States expressly provides for compulsory witness service in 
certain cases.”” Conscription to serve the state’s needs is neither slavery 
nor involuntary servitude, within the meaning of the Thirteenth Amend- 
ment.”® And although a citizen’s right to dispose of his own labor as he 
desires has been construed to be included both in “liberty” *® and in 

“property,” *° as used in the Fourteenth Amendment, yet conscription 
by the state has never been regarded as a deprivation a of either liberty 
or property (since it is a general burden, and inures to the general wel- 
fare). A more intricate question than these is raised by the possibility 
of conscription by a State for a purpose not in harmony with the inter- 
ests of the United States. The most incisive example of such a State 
conscription is the military conscription instituted by Alabama, Mis- 
sissippi, and other States®* in the course of the Civil War.* Such a con- 
scription is, of course, unconstitutional. The converse of this situation is 
presented when the United States conscripts to the injury of a State. 
In such a case, if the conscription is for the national welfare (as it would 
have to be to ‘be otherwise lawful), it should be lawful notwithstanding 
the injury to the State.* Even in the United States, the certain limit to 


criminal proceedings may permit, and in some cases already has permitted, trial courts 
to enforce conscription, both military and civil. The constitutionality of such judge- 
imposed compulsions has not yet been attacked, although the policy of the military con- 
scriptions has been vehemently assailed. See frequent comment in the issues of the 
ARMY AND Navy JouRNAL, 1915 and 1916. It should be noticed that although the pro- 
bation may be both cruel and unusual (<f. Boston Eveninc Transcript, November 
24, 1916, for a court order to hear Billy Sunday preach), it is not a punishment, but 
merely the condition of withholding punishment. Conscription through a probation 
order thus differs from other conscriptions in that it is made effective through an inde- 
pendent threat. 

27 See note 17, supra. 

28 Butler v. Perry, supra. In this case a Florida statute requiring labor for two days 
in each year upon the public roads was held constitutional. The court — (p. 333) 
that the Thirteenth Amendment “introduced no novel doctrine with respect of services 
always treated as exceptional, and certainly was not intended to interdict enforcement 
of those duties which individuals owe to the state, such as services in the army, militia, 
or on the jury, etc. The great purpose in view was liberty under the protection of 
effective government, not the destruction of the latter by depriving it of its essential 
powers.” See also Robertson v. Baldwin, 165 U. S. 275, especially the dissenting 
opinion of Harlan, J., at p. 298. 

Cf. Dennis ». Simon, supra, where conscription to build the public roads was held 
not to be such involuntary servitude as the State bill of rights prohibited. 

29 Allgeyer v. Louisiana, 165 U. S. 578. 

% Adair v. United States, 208 U.S. 161, 172. See Coppage v. Kansas, 236 U. S. 1, 14; 
2 WILLOUGHBY, CONSTITUTIONAL LAW OF THE UNITED STATES, § 474. 

1 Butler v. Perry, supra, at p. 333; FREUND, THE Potice Power, § 614. 

2 A State is certainly enough of a sovereign to conscript, for a proper purpose. See 
Lanahan v. Birge, note 3, supra. 

* Although no position was consistently taken by the Supreme Court of the 
United States, the view whose soundness force has warranted is that the States of the 
South, having no power to secede, were at all times members of the United States. 
Texas v. White, 7 Wall. (U. S.) 700; Keith v. Clark, 97 U. S. 454. 

* See 1 Davis, THE RISE AND FALL OF THE CONFEDERATE GOVERNMENT, C. xiv, 





\ Pp. §10. 
P * Thus, the State courts under the Confederacy held repeatedly that the conscrip- 
- of the Confederacy prevailed over even a prior conscription of the same citizen 
his State. State ex rel. Graham, In re Emerson, 39 Ala. 437; Ex parte Bolling, In re 
Watts, 39 Ala. 609; Simmons ». Miller, 40 Miss. 19. In Simmons »v. Miller (at p. 24) 
the Confederate Constitution is construed in terms of the Constitution of the United 
States, which it closely followed. 
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the individual’s iiberty is the state’s necessity. And “necessity” may be 
in the future, as it has been in the past, translated into terms of policy. 





Municrpav LiABILity FoR Tort. — In attempting to state the prin- 
ciples upon which the tort liability of municipal corporations is to-day 
based it is difficult to discover any formula adequate to explain the 
cases. The rule generally professed by the decisions denies liability for 
the performance of a governmental function, and allows recovery where 
the function is municipal, 7. e., non-governmental. This distinction is 
doubtless based upon an analogy to the non-liability of the state for 
torts.'_ It was natural enough to hold a city exempt when performing 
functions which in its small sphere corresponded to those handled by the 
state. But the municipality being a smaller and more adaptable unit 
has outstripped the state in entering into the economic life of the people. 
In taking up enterprises formerly conducted by private business the an- 
alogy of governmental immunity has been inapplicable, and here the 
liability of a private person has been imposed. Non-liability for gov- 
ernmental acts has in the main achieved just results because the 
considerations of policy underlying the immunity of the state have 
also been present in many of the so-called governmental functions of the 
city. One weakness, however, has been the failure to realize that the 
rule, being based upon an analogy, is properly to be used only where the 
situation is fundamentally similar. The application of the rule has often 
been too broad and undiscriminating.? The chief defect, however, is 
that the test is not self-defining, and is therefore no true test at all. The 
state aims to secure to its people a certain minimum of well-being. The 
extent of this minimum varies with time, place, and circumstance; it is 
relative and continually changing. To speak of a governmental func- 
tion, therefore, means little in itself. The test, moreover, purports to be 
a permanent one; but being in fact ever changing it is ill adapted to the 
end of setting precedents. Thus if states extend their activities as far as 
have the cities into the domain of business — as seems very likely to 
happen under the present tendency — the conception of governmental, 
if properly applied, would cover all activities of the city. Otherwise it 
would become a mere historical commenta 
. Amore specific examination of the present state of the law is now neces- 
sary. Classed as governmental are the police,’ school,‘ health,5 charities,* 





1 See Goopnow, Municrpat Home RULE, 180. 

? For examples of excessive applications of this sort of an exemption, as, for instance, 
to common carriers transporting mail, see John M. Maguire, ‘‘ State Liability for Tort,” 
30 Harv. L. REv. 20, 27. So independent contractors constructing county roads have 
been exempted. 29 Harv. L. REv. 323. 

* See 4 Ditton, MunicrPAL CorPORATIONS, 5 ed., § 1656. 

‘ Hill v. City of Boston, 122 Mass. 344; 4 DILton, § 1658. 

5 Valentine v. City of Englewood, 76 N. J. L. 509, 71 Atl. 344; Mitchell ». City of 
Rockland, 52 Me. 118; 4 DILton, § 1661. 

6 Maximilian v. Mayor, etc. of New York, 62 N. Y.-160. Here, as in many other cases 
of exemption, the decision states that the particular tortfeasor, though appointed, paid, 
controlled, etc., by the city, is the agent not of the city but of the public. This seems 
to be only a method of making the result of non-liability appear more conclusive. 
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and fire departments.” On the other hand, water works, gas and electric 
plants, and toll wharves® are everywhere recognized as municipal. 
Highways one would expect to be governmental; yet outside of New 
England most American jurisdictions impose a common law tort liability 
here.!° Sewers would seem to be equally governmental, and in addition 
to be closely related to the health service; yet for a failure to repair there 
is tort liability." The management of parks would similarly seem to be 
governmental, especially in the larger cities; on parks the authorities 
are divided.” So also as to street cleaning and removal of ashes and 
garbage there is a split in the cases.“ Although the repair of sewers is 
corporate, the maintenance of a city hall is governmental.“ But there 
may be liability during the erection of the hall; * and the maintenance of 
a courthouse is apparently municipal. If part of a city hall be rented, 
there is the liability of a private owner for the condition of the premises; ' 
but if it be occupied in part by non-governmental departments, such as 
those of water and sewers, there is no liability.'* It is evident that the 
application to the facts of the distinction between governmental and 
municipal has been both difficult and obscure. 

What, then, should be the test of liability? Where there is a financial 
return from a municipal enterprise there is at present tort liability — 
as in the case of city-owned public utilities. But to set up financial re- 
turn as the test, and grant exemption in all other cases, would not be 
satisfactory. True it could be applied with greater exactitude than the 
governmental function test. And it is said the charges for tort claims 
are more properly made a part of the cost of operation when that cost 
is paid by the enjoyers of the particular paid service than when it is 
added to the general tax budget. The argument fails in many of the 
cases sought to be supported by it, for when, as frequently, the municipal 
public service is paid for partly by tax money, the extra burden is likely 
to be on the taxpayer anyway. And whether a particular claim is prop- 





7 Judson v. Borough of Winsted, 80 Conn. 384, 68 Atl. 999. Terhune v. Mayor, etc. 
of New York, 88 N. Y. 247. In Mayor, etc. of Paterson v. Erie R. Co., 78 N. J. L. 592, 
75 Atl. 922, this exemption was carried so far that a town suing for negligent collision 
= its fire engine was held not to be barred by the engine driver’s contributory 
negligence. 

% Rhobidas ». Concord, 70 N. H. 90, 47 Atl. 82; 4 Ditton, § 1670. 

® City of Petersburg v. Applegarth, 28 Gratt. (Va.) 321; Mersey Docks Trustees 2. 
Gibbs, L. R. 1 H. L. 93. 

10 4 Ditton, §§ 1687, 1708 et seq. 

1 4 Ditton, §§ 1741, 1742. 

12 Weber v. Harrisburg, 216 Pa. St. 117, 64 Atl. 905; Clark ». Inhabitants of Wal- 
tham, 128 Mass. 567; 4 Ditton, § 1659. A recent Kansas case has held that the 
keeping of a zoo in a public park is a governmental function, and that the city is not 
liable when a visiting child is bitten by one of the zoo animals. Hibbard »v. City of 
Wichita, 159 Pac. 399. But cf. Gartland v. New York Zodlogical Society, 135 App. 
Div. 163, 120 N. Y. Supp. 24. 

18 Missano v. Mayor, etc. .of New York, 160 N. Y. 123, 54 N. E. 744; Condict ». 
Mayor, etc. of Jersey City, 46 N. J. L. 157; 4 D1tton, § 1662; 13 Harv. L. Rev. 59. 

4 Eastman v. Meredith, 36 N. H. 284; Moest v. City of Buffalo, 116 App. Div. 
657, 101 N. Y. Supp. 996. 

% City of Chicago v. Dermody, 61 Ill. 431; McCaughey »v. Tripp, 12 R. I. 449. 

16 Galvin v. Mayor, etc. of New York, 112 N. Y. 223, 19 N. E. 675. 

17 Worden v. City of New Bedford, 131 Mass. 23. 

18 Kelley v. City of Boston, 186 Mass. 165, 71 N. E. 299. 
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erly a part of cost or not cannot depend on who is to pay the cost. For 
instance, damage from the negligent digging of a ditch is no more prop- 
erly charged up to the ditch if it is intended for a water pipe than if it is to 
hold a sewer.!® There is then no reason in economic fairness why this 
particular element of cost should be singled out from others for exemp- 
tion. To argue that since at present there is no liability this cannot be 
reckoned among the cost items is to assume the very point in issue, which 
is, ought it to be so reckoned? Nor is such compensation objecticnable 
as taxation for a private purpose; it is analogous to a payment to the 
owner deprived of his land by eminent domain. It is often said, in de- 
cisions refusing recovery, that the particular activity in question was 
being carried on for the benefit of the public, in contrast to those cases 
where it is said to be for the benefit of the municipality — as where a 
charge is made for services. Rarely if ever, however, does a city reap 
any net profit from an enterprise. In any case the activity must be for 
the benefit of the whole community; otherwise, by the prevailing rule, a 
municipality is constitutionally prohibited from engaging therein.” 
To apply the benefit test logically would mean that a municipal corpora- 
tion would never be liable. 

A municipal corporation, like a private corporation, is a creature of the 
state and subject to the laws. Its exemption from liability does not rest 
as does that of the sovereign on the impossibility of being sued at com- 
mon law, but on grounds of policy.27 Prima facie, then, a city should be 
under precisely the same duties and liabilities as to the ownership of 
property and employment of agents as is the private person similarly 
situated. This duty arises not through a statute authorizing or com- 
manding a certain activity,” but because the very ownership of property 
or use of agents imposes a relationship or duty to the surrounding world. 
Two important considerations favor recovery. There is the justice of 
compensating the plaintiff for his injury.% And there is the care- and 
efficiency-inciting effect that recovery will exercise on the city as to the 
character and conduct of its employees and the condition of its prop- 
erty.“ But as in the general law of torts the presence of certain counter- 
vailing interests constitutes a justification, defeating recovery, so where a 
municipal corporation is the defendant there may be in certain cases special 
considerations calling for exemption. Thus the exigencies of maintain- 





19 Of course, for things happening in the course of sewer work municipalities are 
liable, but on the test now under consideration they would not be. 

20 Loan Ass’n. v. Topeka, 20 Wall.{U. S.) 655; Lowell v. City of Boston, 111 Mass. 
454; Rea v. Inhabitants of Jay, 60 Me. 124. 

his is recognized in Workman v. New York City, 179 U. S. 552, where recovery 
was allowed i in admiralty for the negligent act of a municipal fire boat while attempting 
to reach a fire. It was admitted that the local law denied recovery, yet since the law 
might vary from state to state recovery was allowed for the sake of uniformity in 
maritime law. 

2 That this difference in the form of the statute, often spoken of as material to the 
question of tort liability, is really immaterial, see Tindley v. City of Salem, 137 Mass. 
171, 175. 

* This consideration is receiving increasing emphasis to-day. The tendency is to 
shift the burden, particularly of a bodily injury, to the community. Workmen’s com- 
pensation acts, old age, sickness, and unemployment insurance, and the increasing 
strictness of the common carrier’s liability are — that come readily to mind. 

% See 4 Ditton, § 1714. 
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ing law and order may well demand that a policeman in the exercise of his 
duty be unhampered by the apprehension of possible lawsuits against 
either himself or the city. So also there may be a strong public interest 
in sending the fire engine to the scene of the fire as soon as possible, un- 
checked by thought of liability for what happens en route.» But unless 
the presence of some public interest can be affirmatively shown to require 
a denial of recovery, the municipal corporation should not be granted ex- 
emption. It is difficult to find any useful purpose furthered by exempting 
for the trespass of the fire horse that casually wanders from his stable,” 
or for the condition of the town hall, or the acts of its janitor in removing 
snow from the roof.” To restate the law of municipal liability according 
to this view calls for a return to first principles through a careful, con- 
scious analysis of the underlying interests in each case. On analogy to 
general tort principles such a process is entirely sound; and it is necessary 
if this branch of the law is to be shaped into a consistent, satisfactory 
system.”8 





JURISDICTION OF Equity TO GRANT A RECEIVER WHERE NO OTHER 
RELIEF 1s SoucHt. — A Pennsylvania County Court has granted a 
receiver for the property of an individual, upon the petition of unsecured 
creditors who sought no other relief to which a receivership would prop- 
erly be ancillary. Thompson’s Receivership, 44 Pa. County Court, 518.! 
The decision is a novel one. It is a generally accepted rule that equity 
has no jurisdiction without statute? to appoint a receiver for a fully capa- 
ble legal person,’ in a case where such appointment is the sole object of 





% Wilcox v. City of Chicago, 107 Ill. 334. 

% See 19 Harv. L. REv. 386. 

27 Kelley v. City of Boston, 186 Mass. 165, 71 N. E. 299. 

28 On the principles here advocated there would be liability in most, if not all cases 
arising from property ownership. See JoNES, NEGLIGENCE OF MUNICIPAL CORPORA- 
TIONS, 36. Miles v. City of Worcester, 154 Mass. 511, 28 N. E. 676; Briegel ». City of 
Philadelphia, 135 Pa. St. 451, 19 Atl. 1038. (But cf. Ham ». Mayor, etc. of New York, 
70 N. Y. 459.) Recovery should be granted where the dangerous condition of a fire 
engine injures a workman engaged in repairing the same. City of Lafayette v. Allen, 
81 Ind. 166. So also for negligence in building a cistern for the use of the fire depart- 
ment. Mulcairns v. City of Janesville, 67 Wis. 24, 29 N. W. 565. And streets and 
sewers would cease to be the anomalous exceptions to the rules regulating liability that 
they are at present. 


1 For a fuller statement of the facts, see RECENT CASES, p. 289. An ancillary receiver 

was appointed in the Federal District Court in West Virginia, but on appeal the Circuit 

Court of Appeals held this appointment void. (Not yet reported.) Application has 
‘been made to the Supreme Court for a writ of certiorari to review this last decision. 

2 Where a statute provides for the appointment of a receiver for a corporation which 
is insolvent or in danger of insolvency, the courts in some cases have apparently con- 
sidered that the statute meant that a receiver could be appointed where this was the 
sole object of the suit. Hall v. Nieukirk, 12 Idaho 33, 85 Pac. 485; In re Lewis, 52 Kan. 
660, 35 Pac. 287; Mauch Chunk Bank ». U. S. Encaustic Tile Co., 105 Ind. 227, 4 N. E. 
846. It is questionable even in these cases, however, whether the receivership is not 
really ancillary to some other suit. 

3 Courts of equity have from earliest times had power to protect the property of 
infants and lunatics. As to the nature and origin of this power, see 3 Pomeroy, Equity 
JURISPRUDENCE, §§ 1304-07, 1311 ef seg.; BISPHAM, Equity, §§ 541-43, 551-52. As a 
result of this “particular” jurisdiction the court will always appoint a receiver for 
an infant or a lunatic in a proper case, although the receiver is the sole object of the 
suit. Ex parte Whitfield, 2 Atk. 315; Jones v. Bank of Leadville, 10 Colo. 464, 17 Pac. 
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the suit.‘ This doctrine apparently exists as a supposed logical conclu- 
sion from the basic nature of common law courts either of equity or law, 
as tribunals whose sole function is to adjudicate and give effect to reme- 
dial rights arising from some past or threatened injury. On the theory 
of the cases, the appointment of a receiver where there is no suit for an- 
other remedy pending is an extension of the functions of the court beyond 
this sphere, an exercise of administrative powers savoring of a delegated 
pater patriae jurisdiction, which certainly courts have never possessed. 
The premise, and this proposition as to the basic nature of common 
law courts, are undoubtedly correct, but we question the logical necessity 
of the conclusion. 

Where a receiver is asked for the mere purpose of handling the property 
of a capable legal person and taking care of his affairs, here clearly equity 
would be acting purely in a guardianship capacity, which it has no power 
to do. Any such extension of equity’s jurisdiction must come from 
the legislature. But in many cases where a receiver sole is sought, the 
situation is quite different. In Thompson’s Receivership, for instance, 
the petitioners are unsecured creditors of Thompson. There are other 
secured creditors who are in a position to realize on their securities. If 
this is done, the petitioners will lose‘all chance of recovery; if on the other 
hand the secured creditors stay their hand, Thompson will in all proba- 
bility be able to satisfy all parties. The petitioners come into equity. 
Their bill asserts the existence of certain legal rights in the petitioners; 
that the satisfaction of those rights will be jeopardized by the action of 
other creditors in enforcing their legal rights; that there are circumstances 
which make such action of the other creditors inequitable, and prays the 
court to grant relief. In other words, it clearly claims a remedial right to 
the prevention of an injury, and seeks to have this right adjudicated and 
made effective by the appointment of a receiver.’ Whether or not, on the 





272; Baker v. Backus, 32 Ill. 79. Also where there is a dispute as to the administration 
of the estate of a decedent, and no one to handle the property, the court will appoint a 
receiver, though ancillary to no other relief. Atkinson v. Henshaw, 2 Ves. & B. 85; 
Flagler v. Blunt, 32 N. J. Eq. 518. 

4 Mabon »v. Ongley Electric Co., 156 N. Y. 196, 50 N. E. 805; State v. Ross, 122 Mo. 
435, .25 S. W. 947; Stockholders of Jefferson County Agricultural Ass’n. v. Jefferson 
County Agricultural Ass’n., 155 Ia. 634, 136 N. W. 672; Vila v. Grand Island Electric 
Light, etc. Co., 68 Neb. 222, 94 N. W. 136. 

5 See State v. Ross, 122 Mo. 435, 457, 25 S. W. 947, 952; Jones v. Bank of Leadville, 
10 Colo. 464, 473, 17 Pac. 272, 276. 

It has been suggested that the fundamental reason for the doctrine that equity will 
not grant a receiver where that is the sole object of the suit lies not in the fact that there 
is no “case” presented, but rather in the fact that a receiver is a most dangerous and 
extraordinary remedy, use of which should be restricted. The suggestion is evidently 
one that deserves consideration, and one that should weigh with courts in determining 
whether or not, in particular cases, a receiver should be granted. But the cases make 
no mention of such a reason as a ground for lack of jurisdiction, and it is not entirely 
clear that it will cut down the number of cases in which the power exists. For in any 
case where a receiver sole would properly be granted under our view, a receiver 
would properly be granted as ancillary to the suit, if it had been brought for general 
relief or for some specific relief other than a receiver. To lay down the rule flatly there- 
fore does not limit the states of fact in which receivers may be granted, but merely re- 
quires parties, in order to get the relief that they most need, to ask for some other to 
which they also have a right. 

6 For such a case, see Mabon ». Ongley Electric Co., 156 N. Y. 196, 50 N. E. 805. 

7 For other cases where a remedial right is really claimed in a suit for a receiver alone, 
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facts, the petitioners have a remedial right is another question,* but they 
clearly come into court claiming one and seeking its effectuation. Where 
this is true, there is no lack of jurisdiction on the ground that judicial 
tribunals exist only to try “cases” and that this is not a “ case.’ 

But the courts, in general, make no distinction between such a case as 
this and one where a mere guardianship is sought. Looking hard at the 
formal remedy, which does indeed smack of guardianship, they have for- 
mulated a general rule and refuse relief indiscriminately in all cases where 
a receiver is the sole object of the suit.* Unfortunately for a realization 
and correction of the error, the result reached is many times a just one 
upon a balance of the equities, for in almost all such cases the plaintiff is 
seeking to stay the enforcement of a legal right, and he should show a 
strong case to move equity to act.!° 

The view that we have advocated has some sanction of authority. 
Three United States courts have granted receivers for railroad corpora- 
tions in embarrassed circumstances, where the receiver was the only relief 
sought." The opinions stress the great inconvenience to the public if the 
railroads be forced out of business, and on this ground invoke a strong 
public policy in support of granting the relief. But such a consideration 
goes merely to the balance of the conveniences in determining the equi- 
ties of the plaintiff’s claim, and could not give a court power to go beyond 
its sphere as a trier of “cases.” These cases then must be taken to decide 
that there was a real “case” ” involved and that the court had jurisdic- 
tion to act in the premises. Again some courts have granted a receiver 





see Stockholders of Jefferson County Agricultural Ass’n. v. Jefferson County Agricul- 
tural Ass’n., 155 Ia. 634, 136 N. W.672; Smiley v. Sioux Beet Syrup Co., 71 Neb. 581, 
tor N. W. 253; Baltimore Bargain House ». St. Clair, 58 W. Va. 565, 52 S. E. 660. 
Where the plaintiff claims a receiver for his own property, he may equally be claiming a 
remedial right, the difference lying solely in the nature of the injury. For a case of 
this sort, see Central Trust Co. v. Wabash, etc. Ry. Co., 29 Fed. 618. 

8 See infra, note 17. The existence of a remedial right in Thompson’s Receivership 
seems open to grave doubt. The secured creditors are after all only enforcing legal 
rights, and the danger of losing a remedy by the sacrifice of property upon foreclosure 
is a danger that the petitioners share, though here in an extraordinary degree, with all 
unsecured creditors. 

9 See cases in note 4. 

10 Indeed some of the cases apparently fail to distinguish between the questions 
whether or not the plaintiff has a “case” within judicial cognizance, and whether or . 
not he has a good case, and adduce considerations bearing upon the latter for the de- 
termination of the former. See Smiley v. Sioux Beet Sugar Co., 71 Neb. 518, 589 et seq., 
ror N. W. 253, 254; Baltimore Bargain House v. St. Clair, 58 W. Va. 565, 571, 52S. E. 
660, 662. The seriousness of such a confusion becomes apparent when it is remem- 
bered that if there is no “case” a court has no jurisdiction to act at all, and its decree 
can be attacked collaterally. See State v. Ross, 122 Mo. 435, 461, 25 S. W. 947. 

1! Brassey v. N. Y. & N. E. R. Co., 19 Fed. 663; Central Trust Co. ». Wabash, etc. 
Ry. Co., 29 Fed. 618; Clark v. Central R. & Banking Co. of Georgia, 54 Fed. 556. The 
question has never been presented to the Supreme Court of the United States. See, 
however, Quincy, Mississippi & Pacific R. Co. ». Humphreys, 145 U. S. 82; and St. 
Joseph & St. Louis R. Co. ». Humphreys, 145 U.S. 105, in both of which Fuller, C. J., 
makes some reference to this doctrine. 

12 In the Wabash case, for instance, the suit upon analysis appears to be a bill by the 
railroad in a fiduciary capacity as to the stockholders, seeking help in carrying out the 
fiduciary duties. It has in addition a certain likeness to a bill of peace, in that it seeks 
relief from a multiplicity of foreclosure suits in various jurisdictions. 

13 See Brassey v. N. Y. & N. E. R. Co., 19 Fed. 663, 669. The appointment of a re- 
ceiver in a suit solely for that purpose, in cases where a public utility is involved, may 
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sole over mortgaged property upon suit of the mortgagee, before the 
mortgage debt is due and when the property is in danger of being dissi- 
pated.“ These cases have been differentiated from those of unsecured 
creditors on the ground that the plaintiff here has a property interest. 
But this also merely strengthens the equity of the plaintiff’s case, and 
the courts, in reaching their result, must be deciding that there is a “case” 
involved, despite the fact that a receiver is the only relief sought.” 

On the other hand, the same courts, if these particular facts are not 
present, will apply the general rule though the plaintiff is just as clearly 
claiming a remedial right and seeking its adjudication. This inconsist- 
ency can only be explained on the ground that courts, chary of over- 
turning precedents, have felt moved to do so only in cases where the 
plaintiff’s claim was peculiarly strong.* Their conservatism in this re- 
spect is to be deplored and the initiative of the court in Thompson’s Re- 
ceivership to be commended. Where the plaintiff has a true remedial 
right 1” and a receiver is a convenient method of relief,!* a court should not 
refuse to take jurisdiction because of a traditional rule which is clearly 
wider than its reason.’® 





RAISING FREIGHT RATES OF INTERSTATE RAILROADS AFTER ELIMI- 
NATION OF WATER COMPETITION. — Section 3 of the Interstate Commerce 
Act requires that no undue preference in freight rates shall be given by a 
carrier to one locality over another.! The first part of section 4 provides 


perhaps be upheld by a resort to the visitorial jurisdiction, even if the case is one of 
mere guardianship. For a discussion of the visitorial power of chancery over public 
institutions, see 1 BLACKSTONE, COMMENTARIES, 480-81; 2 KENT, COMMENTARIES, 
300-03. Such an explanation of these cases has been hinted at by a modern text- 
writer. BEACH, RECEIVERS, 2 ed., 75. 

4 Rose v. Bevan, 10 Md. 466; Long Dock Co. v. Mallery, 12 N. J. Eq. 431. 

8 See Davis v. Alton, Jacksonville & Peoria Ry. Co., 180 Ill. App. 1, where the court, 
though refusing to grant a receiver upon other grounds, expressly recognizes that the 
fact that there is no other relief sought to which the appointment of a receiver is inci- 
dental is not necessarily fatal to the court’s jurisdiction. 

For another situation in which courts have granted a receiver where no other relief 
was sought, see American Freehold Land Mortgage Co. v. Turner, 95 Ala. 272, 11 So. 
aii. 

16 As in the case of public service corporations, where the plaintiff could invoke a 
strong public policy, and in the mortgage cases, where he has a lien interest in the 

TO . 
. 7 Whether or not the plaintiff has stated a case in which equity should act must be 
determined by a balancing of the considerations on both sides, in the particular case, 
on ordinary principles. 

18 Once establish the right to relief, and it cannot be questioned that the principal 
case is one where the use of the extraordinary remedy of a receivership is proper. It 
is indeed the only method by which the situation can be adequately handled. See 
Hicu, RECEIVERS, § 7; BEacH, RECEIVERS, 2 ed., § 48. 

19 Whether or not jurisdiction of the parties whose action the plaintiff is seeking to 
prevent by the receivership should be necessary, since their rights are in a sense being 
adjudicated, is an arguable question. There is no personal decree against them. The 
decree runs against the property and is enforced in rem. The property is merely taken 
under the protection of the court for a time. In so far as it does adjudicate any rights 
of parties not before the court, the only result of such adjudication is the temporary 
postponement of the enforcement of a legal right. It would seczn that a service by 
publication at most should be sufficient. See the remarks of the court in the principal 
case, 44 Pa. County Court, 518, 532. 


1 U.S. Comp. Stat. 1913, § 8565, in part provides: “It shall be unlawful for any 
common carrier subject to the provisions of this act to make or give any undue or unrea- 
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(really as a particular application of section 3) that, except in special 
cases which the Commission permits, acarrier shall not charge lower rates 
for a longer haul of freight than for a shorter haul over the same route.” 
In determining whether under section 3 a preference is proper or undue, 
the existence of competition is a decided argument for its propriety.’ 
Also the existence of competition may constitute grounds for the Com- 
mission to make one of the special exceptions to the long and short haul 
ciause of section 4.4 Consequently it may well be that, because of water 
competition a rate to a certain place is unimpeachable; and that yet, if 
the competition ends, the rate will become unduly preferential under 
section 3 and unjustifiably violative of the long and short haul clause of 
section 4. One of the main purposes of the Act is to prevent unjust dis- 
crimination by carriers.> If this purpose is to be completely carried out, 
wherever the cessation of competition causes a discrimination under 
either of the above provisions, the Commission must give the appropriate 
relief. The circumstances may be such that the only appropriate relief 
would be for the rates at the preferred point to be raised. But the Act 
itself to some extent prevents such a course. The last paragraph of sec- 
tion 4 provides that, if a “railroad shall in competition with a water 
route . . . reduce” its rates and the competition shall cease, the road 
“shall not be permitted” to increase them unless the Commission finds 
that the increase depends on some other change of conditions besides “‘ the 
elimination of water competition.” 7 This inhibition apparently applies 
both where the rates as they stand create an undue preference under sec- 
tion 3 and where they violate the long and short haul clause of section 4. 
Thus the general policy of the Act is under these circumstances expressly 
dispensed with, in order to penalize the railroad by depriving it of the 
greater revenues that would come with increased rates. This penalty, in 
turn, was imposed to discourage a common practice among railroads of 





sonable preference or advantage to any particular . . . locality in any respect whatso- 
ever, or to subject any particular . . . locality . . . to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever.” 

2 U. S.| Comp. Stat. 1913, ¢ 8566, in part provides: “It shall be unlawful for 
any common carrier subject to the provisions of this Act to charge or receive any 
greater compensation in the aggregate for the transportation . . . of like kind of 
property for a shorter than a longer distance over the same line or route in the 
same direction, the shorter being included within the longer distance . . .: Provided, 
however, that upon application to the Interstate Commerce Commission such com- 
mon carrier may in special cases, after investigation, be authorized by the Commis- 
- to charge less for the longer than for the shorter distances for the transportation 
of .. . property.” 

* East Tennessee, etc. R. Co. ». I. C. C., 181 U.S. 1; I. C. C. ». Cincinnati, etc. R. 
Co., 124 Fed, 624. 

* Commodity Rates to Pacific Coast Terminals, 32 Int. Com. Rep. 611. 

§ See 1 DRINKER, INTERSTATE COMMERCE ACT, § 10. 

6 Raising the terminal rates would seem to be the only appropriate relief where, for 
example, the rates to the intermediate points were as low as they could reasonably be 
and hence could not well be lowered. 

7 The entire last paragraph of U.S. Comp. Stat. 1913, § 8566, reads: “Whenever a 
cartier by railroad shall in competition with a water route or routes reduce the rates on 
the carriage of any species of freight to or from competitive points, it shall not be per- 
mitted to increase such rates unless after hearing by the Interstate Commerce Commis- 


sion it shall be found that such proposed increase rests upon changed conditions other 
than the elimination of water competition.” 
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destroying competition by undue reduction of rates and then taking ad- 
vantage of the destruction by raising the rates again.® 

The water competition provision, upon analysis, raises several questions 
of construction, which mere examination of the language will not answer. 
These must be decided with a proper regard for the purpose of the pro- 
vision and for its relation to the rest of the Act. First of all, it may be 
questioned whether the provision applies where the railroad originally 
reduced the rates only after approval by the Commission, or applies 
merely where it reduced them without such approval. There is the possi- 
ble contention that the approval of the Commission would purge the re- 
duction of any unfairness to competitors and that therefore, where there 
is such approval, no penalty should be imposed on the railroad. But 
clearly the water competition provision of section 4 was intended to 
apply to rates reduced under the rest of section 4. And under this section 
the special exception of a lower rate for a longer haul can be made by the 
carrier only on application to the Commission.® Since this case must be 
included, if at all, within the general terms of the provision, it would seem 
that the provision always applies, although the original reduction was 
made on application to the Commission.. Another question is whether 
the provision prevents action by the Commission, where, after the com- 
petition is eliminated, the application to have the rates advanced is made, 
not by the railroads but by the places injuriously affected by the reduced 
rates. The words of the Act, “it [the railroad] shall not be permitted 
to increase such rates,” would more naturally, though not necessarily, 
cover only the case where the railroad is seeking to raise the rates. More- 
over, unless the provision were so construed it would really penalize the 
shippers and not the railroads. But such is a likely consequence of any 
restraint on the Commission’s power to prevent discrimination. And 
in these cases, unless the shippers were so penalized, the railroads might 
freely reduce the rates and destroy water competition, secure in the knowl- 
edge that almost surely an application for advanced rates will be made 
by and granted to points harmed by the lower competitive rate. On the 
whole, it seems a more reasonable construction to deny the application of 
these points. The word “elimination” in the provision gives rise to still 
another question. Literally the Act might be considered to apply, what- 
ever cause there was for the elimination of water competition. But 
where the competition has been destroyed by something other than low 
railroad rates, there is no reason at all for penalizing the railroad by mak- 
ing it maintain its low rates. No more reason is there for preventing 
prejudiced shippers from having the rates raised. In view of this it seems 
preferable to give “elimination” a construction favored by the context, 
to hold the provision applicable only where the competition has been 
eliminated by the reduced railroad rates." In a recent case * before the 





8 See RrpLey, RAILROADS: RATES AND REGULATIONS, 566. 

® See Jupson, INTERSTATE COMMERCE, 3 ed., § 342. 10 Ttalics ours. 

1 Cases which permit railroads to establish higher rates to competitive points dur- 
ing winter months have been put, not on this ground, but on the ground that this tem- 
porary suspension of competition is not an elimination of it. Such cases are American, 
etc. Co. v. ee etc. Ry. Co., 26 Int. Com. Rep. 415; New York Produce Exchange 
v. New York, etc. R. Co., 32 Int. Com. Rep. 212, 215. 

2 In the matter of Reopening Fourth Section Applications, 40 Int. Com. Rep. 35. 
For a fuller statement, see RECENT CASES, p. 291. 
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Commission, after the railroads on application to the Commission under the 
long and short haul clause had reduced their rates to a competitive port, 
and after the water competition subsequently ceased because the water 
routes were blocked, the Commission favored an application of intermedi- 
ate cities to have the terminal rates raised. The best explanation of this 
case, it is submitted, lies not in the fact that the Commission supervised 
the original reduction of the rate, nor in the fact that a shipper and not 
the railroad sought the advance of rates, but in the fact that the destruc- 
tion of the water competition was not due to the reduced railroad rates. 





Tue British Brack List. — On December 23, 1915, Great Britain 
passed “an Act to provide for the Extension of the Restrictions relating 
to Trading with the Enemy,” to the following effect: “His Majesty may 
by Proclamation prohibit all persons . . . resident, carrying on business, 
or being in the United Kingdom from trading with any persons... 
whenever by reason of the enemy nationality or enemy association of 
such persons . . . it appears to His Majesty expedient so to do. . . .”! 
A Black List of neutral firms with which English firms and steamship ° 
lines have been forbidden to deal is the result of the proclamations is- 
sued as provided by the act, and reénforced by applications of the Order 
in Council for November 10, 1915, requiring licenses for British steamers 
over five hundred tons to trade from one foreign port to another. The 
consequences have been financially serious for many of such blacklisted 
neutral firms, because most of the international trade is now being car- 
ried on British bottoms. Protest has been made by the United States, 
and a diplomatic correspondence has followed.? Complaints in this 
country have been specially bitter owing to suspicions that the use of 
the Black List has not been confined to belligerent purposes, but that it 
has been used to keep American firms out of that part of the South 
American trade which Germany shared with Great Britain before the 
war.’ 





1% The decision, however, was put principally on the grounds (1) that the rates in 
the absence of competition were unduly preferential, and (2) that raising of the rates 
would tend to encourage competition again and thus accomplish the purpose of the 
provision. The first reason is not a sound one, for, as we have shown, the provision is 
an exception to the policy of the Act in preventing undue preferences. Nor is the 
second reason more valid; for the same reason might be urged in any case where the 
provision was to be applied, and, if sound, it would render the provision nugatory. 


1 Trading with the Enemy (Extension of Powers) Act 1915, 5 & 6 GEORGE 5, c. 98. 

2 On January 25, 1916, Secretary Lansing sent a note expressing the disapproba- 
tion of the United States and reserving a protest, which was answered on February 
16 by a brief explanation of the purposes and scope of the act. On July 26 the United 
States sent a formal protest, denying the legality of the measure and qualifying it as 
“inconsistent with that true justice, sincere amity, and impartial fairness which 
should characterize the dealings of friendly governments with one another.” On 
October 12, Ambassador Page receiveda formal defense from Viscount Grey. This cor- 
respondence will be found in the White Book published by the State Department. 
This so far covers only up to April 16, 1916, but the British defense, the most impor- 
tant of the documents, will be found in the NEw York Times of November 15, 1916. 

3 See the allusion in paragraph eight of the British. note in October, and also the 
remarks of Congressman Bennet of New York in 53 CONGRESSIONAL RECorD, No. 197, 


PP. 14299-304. 
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To be properly understood, this act must be considered as Great 
Britain’s part in the Allies’ codperative economic policy relating to trade 
with the enemy, which received official recognition in the Recommenda- 
tions of the Economic Conference of the Allied Governments.‘ Shortly 
after the outbreak of the war, both the French and the British govern- 
ments issued proclamations forbidding trade with the enemy. Follow- 
ing the Anglo-American doctrine that domicile alone was the proper test, 
the Official Announcement in explanation of the Proclamation of August 
5, 1914, provided that “for the purpose of deciding what transactions 
with foreign traders are permitted, the important thing is to consider 
where the foreign trader resides and carries on business, and not the 
nationality of the foreign trader.”*® Following the French doctrine that 
nationality is also a test, the French Decree of September 27, 1914, for- 
bade ‘all trade with the subjects of the German and Austro-Hungarian 
Empire or the persons there resident.”® It was to make the British 
prohibitions coextensive with those of her ally, and so to secure codper- 
ation in law as well as in arms, that the Act of December 23, 1915, was 
passed. Thusa military alliance has brought about an adoption of foreign 
legal principles; for it is unlikely that Great Britain will revert to her 
narrower doctrine after the war. But it is plain that we can find no 
legal fault with a doctrine of so many years’ undoubted standing. 

There is equally no doubt as to the jurisdiction of Great Britain to 





4 Publishe’ on June 17, 1916; accessible in the fourth supplement to 10 Aw. J. 
oF Int. Law, issued in October, 1916. 

5 Issued on August 22, 1914. See MANUAL OF EMERGENCY LEGISLATION, 377. 
The Proclamation on September 9, 1914 (MANUAL, p. 379) explained that “the ex- 
pression ‘enemy’ . . . means any person . . . of whatever nationality resident or 
carrying on business in the enemy country, but does not include persons of enemy 
nationality who are neither resident nor carrying on business in the enemy country.” 
That this conforms with previous judicial opinion, see Porter v. Freudenberg, [1915] 
1 K. B. 857, 868, and Janson v. Dreifontein Consolidated Mines, [1902] A. C. 484, 505. 
See also 2 OPPENHEIM, INTERNATIONAL Law, § 88, citing Grortrus, Bk. III, c. 4, 
§§ 6, 7, who in turn cites Livy and Thucydides. See also paragraph twelve of the 
British note of October, 1916. 

6 Accessible in 22 RevuE GENERALE DE Droit INTERNATIONAL PuBLic, Docu- 
ments, p. 28; A. SAILLARD, LE SEQUESTRE, etc., p. 57, published by Berger-Levrault; 
ALEX. REULOS, MANUEL DES SEQUESTRES, 1916, p. 11. Reulos explains on page 207: 
“‘This prohibition extends to every act of trade either with the nationals of these two 
countries, whatever their residence, by reason alone of their nationality, or with any 
apes resident within the territory of these two Empires, whatever his nationality, 

y reason aloneof his residence.” See chapter six fora discussion of the decree. Origi- 
nally it would seem that nationality was the sole test in France. In 1 DE PISTOYE ET 
DvuvERDY, TRAITE DES PrisES MARITIMES, 321, is reported the case of Le Hardy ». 
La Voltigeante; on page 327, the court says: “Since the enemies of origin, although es- 
tablished in a neutral country and carrying on business under the protection of the 
neutral flag, do not lose their enemy character, it would be both unfair and illogical 
to make . . . neutrals of origin enemies solely because they reside and carry on busi- 
ness in any enemy country.” Compare the following passage from the argument of 
counsel: “Look at the practice of the English, and follow their example. They do 
not seize only the ships and property belonging to . . . French subjects, but also the 
ships and the property of every person resident anywhere in French territory.” In 
4 Catvo, Le Droit INTERNATIONAL, § 1932, the transition appears: “. . . commer- 
cial domicile does not create of itself a new nationality, but it creates a situation sui 
generis, . . . whence international law raises certain legal presumptions and practical 
effects which have sometimes the same result as a formal change of nationality”; 
see also § 1689 
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apply the act. The prohibition extends only to those persons “resi- 
dent, carrying on business, or being in the United Kingdom,”’ and a 
sovereign within his territory is necessarily supreme. The French De- 
cree, on the other hand, seems to go much farther than the British, and 
to apply to every French subject, at home or abroad.® But even this is 
quite in conformity with international law.!° Recent examples make 
this clear. How can you distinguish between the right of a nation to 
call back its reserves from a foreign country at the outbreak of war, 
the right claimed by Austria to forbid her subjects abroad from working 
in munition plants that supply her enemies, and the right to forbid one’s 
subjects abroad from trading with certain designated persons? Although 
Great Britain has denied herself in the Occident in this respect, the pro- 
hibition of the Trading with the Enemy Act of 1914 has been extended 
to all British subjects in the Orient within the jurisdiction of His Ma- 
jesty’s Supreme Court for China." But this is only a use of Great 
Britain’s exterritorial jurisdiction in China,” and so not analogous to 
the French Decree. 

This leaves the Black List unexceptionable as a measure forbidding 
trade with enemy nationals wherever they may be; and thus far Great 
Britain has no more than kept pace with her ally, France. But what of 
the phrase, “by reason of their enemy association,” hitherto uncon- 
sidered? These words can mean only that Englishmen may be prohib- 
ited from trading, not only with Germans, but with all persons who 
trade with Germans. Here is a long step beyond the French, and here 
lies the nub of the American protest. England imposes upon American 
merchants, among other neutrals, and also, it is fair to state, Allied 
merchants," the alternative of trading with her enemies or with herself, 
but not with both. No matter what England claims to be doing in this 
matter, it is plain that American firms are to choose between trading with 
England or with Germany. This involves choice of customers by Ameri- 
can firms located in America; therefore, the well-established interna- 
tional rule that a sovereign is supreme within his realm does not apply. 





7 These words are repeated from the Trading with the Enemy Proclamation, 
August 5, 1914. See MANUAL OF EMERGENCY LEGISLATION, 375. 

8 BEALE, ConFLict oF Laws, § 107; Marshall, C. J., in Schooner Exchange 2. 
M’Faddon, 7 Cranch (U. S.) 116, 136, “The jurisdiction of the nation within its own 
territories is necessarily exclusive and absolute. It is susceptible of no limitation not 
imposed by itself.” 

® This is not éxplicit, but it seems clear from the context and from the law of April 
4, 1915. See REULOS, MANUEL DES SEQUESTRES, 272. Reulos, on page 272, it may be 
added, entertains grave doubts whether this construction does not contravene Article 
five of the Code d’Instruction Criminelle, providing that a Frenchman can be convicted 
of a delict (which is this case) committed abroad only if it is also punishable by foreign 
law. But an act was proposed last January to cure this defect. And, in any event, 
Article five is not binding in the sense that our Constitution is; it could control only 
the construction of the decree. 

10 See 1 OPPENHEIM, INTERNATIONAL Law, § 145, “The law of Nations does not 
prevent a State from exercising jurisdiction over its subjects travelling or residing 
abroad, since they remain under its personal supremacy.” And BEALE, CONFLICT 
OF Laws, § 106. 

11 MANUAL OF EmerGENCY LeEcisLaTion, Third Supplement, 297. 

12 See 53 & 54 VicT. c. 37 (1890). WHEATON, INTERNATIONAL Law, 5 ed., 185, and 
1 OPPENHEIM, supra, § 318. 

13 See paragraph seven of the British October note. 
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England’s act partakes of the nature of a secondary boycott, and it 
becomes our problem to determine whether a belligerent power may 
justifiably attempt to conscript neutrals in the economic strangulation 
of her enemy.“ In the absence of international rules it would seem per- 
missible to look within the states to examine their regulations of the com- 
petitive struggle among individuals. Here it may be objected that mu- 
nicipal laws governing the orderly regulation of economic competition 
cannot be projected into the international sphere and applied as between 
warring states. But principles of international conduct have always 
been and must be sought in this way. As Kent has remarked: “ We ac- 
cordingly find that the rules of the civil law were applied to the govern- 
ment of national rights, and they have contributed very materially to 
the erection of the modern international law of Europe. From the thir- 
teenth to the sixteenth centuries all controversies between nations were 
adjudged by the rules of the civil law.” That the use of the secondary 
boycott is illegal seems to be the municipal law of both England and 
America,'* but there has been a striking difference of opinion on the sub- 
ject,!” and the method of approach to a determination of the question 
is more important for the matter now being discussed than the actual 
decisions. 

It has been clearly recognized that in a conflict of interests it is neces- 
sary to strike a balance in order to attain a positive social gain. The 
purposes of the person or class employing the boycott are considered with 
reference to the welfare of the state, while the injury to be inflicted is also 
considered with reference to the social good. The sovereign state through 
its courts adjusts, according to its own ends, the conflicting internal ele- 
ments. But as between nations there is no sovereign to adjust their con- 
flicting interests to its own ends. Each nation is to judge for itself of the 
actions of the other with reference to it. 

Just at this point it becomes obvious that the British Black List can- 
not be termed either legal or illegal. There is no world sovereign that 
can set itself up to consider the ends of the great war and to decide 
whether the condition of fighting shall be improved for one side or the 
other according to the aims of the World-State. There is no common 
sovereign to say that its welfare demands that the English cause be al- 
lowed to wield one additional weapon in its ‘struggle for existence, main- 
tenance of world domination, or whatever it is that England contends for. 
As pointed out above, neither do the municipal laws prohibiting second- 
ary boycotts forge the international decision; they merely give us the 
method of looking at the problem. 





14 Tt is assumed that the blacklisting has been done solely for belligerent purposes, 
since the contrary is unproved as well as without the scope of the act. 

% y Kent, COMMENTARIES, 12 ed., 12. 

16 As far as judicial decisions go, it seems that in Great Britain, aside from the 
Trades Disputes Act of 1906 (6. Epw. 7, c. 47), the case of Quinn v. Leathem, [1901] 
A. C. 495, makes it fairly clear that a secondary boycott is illegal. In the United 
States only three of our Siates, New York, California, and Oklahoma, have squarely 
held it legal, whereas about twenty-five have held it illegal. See LAIDLER, Boycotts 
AND THE LABOR STRUGGLE, 236-37. 

‘17 See Mr. Justice Holmes’ dissent in Vegelahn v. Guntner, 167 Mass. 92, 104, 44 
N. E. 1077, 1079, and Plant v. Woods, 176 Mass. 492, 504, 57 N. E. ror1, rors. 

29 Harv. L. REv. 86. 
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In the absence of any world power adjusting the struggle between 
states in order to reach certain ends, or what are thought to be ends, it 
would seem that the United States can protest with good cause if the 
British Black List appears to have no reference to British aims in the 
struggle with Germany, or if it seems, in application, to involve action 
or produce effects not necessary to the satisfaction of those aims, for in 
either case England is acting arbitrarily. Two aspects of the English 
policy appear. First, if Viscount Grey is right, his government is seek- 
ing merely to cut off a stream of goods flowing from England, through 
America, to Germany.'* Secondly, England’s object may be the im- 
pressment of the United States into her policy of economic strangulation 
of Germany. In either aspect the Black List has a very apparent refer- 
ence to England’s purposes. Therefore it would seem that all this coun- 
try can do about the Black List is to protest on some vague ground 
that its trade should not be killed. 

The discussion, therefore, reduces to this: the English Black List will 
be acquiesced in or not according to whether or not this country regards 
England’s aim as her aim. 





ECCLESIASTICAL LAw: How Far ADOPTED IN THE UNITED STATES. — 
An interesting question of statutory construction is involved in a recent 
decision that a court which by statute has power “to decree divorces 
from the bonds of matrimony” ! has no jurisdiction by consequence to 
decree a legal separation. The legal separation, or divorce a mensa et thoro, 
was the decree given by the ecclesiastical courts of England. The court 
concedes that the ecclesiastical law is part of the common law,? but 
holds that it was not adopted in this country as part of the common 
law. Hodges v. Hodges, 159 Pac. (N. M.) 1007. 

The case does not present the same problem as is presented by the 
adoption of the principles of English law by our common law or equity 
courts. In these cases tribunals were set up which were essentially the 
counterparts of their prototypes in England,> and hence if not by ex- 
plicit provision, at least by implication,® they were given the entire juris- 
diction of the English common law courts or courts of equity.’ Because, 
however, of the difference in thought and in institutions due largely to the 
absence of an established church in most of the colonies, no ecclesiastical 





18 British Note of October last, paragraph six. “The legislation merely prohibits 
persons in the United Kingdom from trading with specified individuals, who by 
reason of their nationality or their associations are found to support the cause of the 
enemy, and trading with whom will therefore strengthen that cause.” 


1 N. M. Stat. 1915, § 2773. 

2 See Crump v. Morgan, 3 Ired. Eq. (N. C.) 91, 98; Le Barron v. Le Barron, 35 
Vt. 365, 367; 1 Bishop, MARRIAGE, DIvoRCE AND SEPARATION, §§ 116 ff.; 1 COOLEY’S 
BLACKSTONE, COMMENTARIES, 4 ed., * 84; DEAN PouND, INTRODUCTION TO THE STUDY 
oF LAW, 30-31. 

3.The New Mexico courts are directed by statute to apply “the common law as 
recognized in the United States of America.”” N. M. Stat. 1915, § 1354. 

* For the legal theory as commonly stated, see 1 StoRY, COMMENTARIES ON THE Con- 
STITUTION, 5 ed., § 157. Cf. RemnscH, THE ENGLIsH Common LAw IN THE EARLY 
CoLoniEs, BULLETIN OF THE UNIVERSITY: OF WISCONSIN, Historical Series II, No. 4. 

5 See Commonwealth v. Knowlton, 2 Mass. 530, 534-35- 

® See Cleveland, etc. R. Co. v. Keary, 3 Ohio St. 201, 205. 

7 See 1 Story, EQUITY JURISPRUDENCE, 13 ed., §§ 56-58. 
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courts were set up here. Therefore, since law cannot be, without a tri- 
bunal to administer it,® the ecclesiastical law has never as a whole been in 
force in this country. Instead, certain portions of the subject matter 
originally adjudicated by the ecclesiastical courts, such as probate and 
divorce, have been put within the jurisdiction of our common law and 
equity courts.® Since the jurisdiction thus given is only fragmentary, 
special rather than general, it is limited strictly by the words of the 
statute. So where there is no statute permitting it the court may not 
give divorce for impotency of the husband,'° or cruelty by the wife." 
‘And so where the statute contemplates custody of the children by one of 
the parents, the court cannot award it to a third person.” So in the 
principal case, a grant of jurisdiction to decree absolute divorce does 
not confer power to decree a limited divorce. 

It should not follow from this that none of the principles of the eccle- 
siastical law of divorce are to be applied by an American divorce court, 
nor is it generally so held.“ The statutes are usually construed to author- 
ize the adoption of such of the general principles of the ecclesiastical 
courts as are applicable to the jurisdiction conferred, and not inconsistent 
with American institutions and unsuited to American beliefs. So where 
a statute allowed divorce for impotency, but provided no method of 
obtaining proof, it was held that the court might resort to the practice of 
the ecclesiastical courts compelling a medical examination.“ So also 
where the statute makes no provision with regard to connivance, courts 
have assumed that it was intended to adopt the general principles which 
governed the ecclesiastical courts as to connivance, and similarly with 
regard to condonation.'© And so the meaning of a term in the statute like 
“extreme cruelty” may be construed in the light of the ecclesiastical 
law.!’ In a striking case in probate law, another graft from the ecclesi- 
astical tree, it was held that the court was free to choose the ecclesiastical 
rule regarding the effect of revocation on a prior will, in preference to a dif- 
ferent rule laid down by Lord Mansfield.'* No case could better illus- 
trate the continued vitality of the principles of the ecclesiastical law 
where they are applicable to the circumscribed jurisdictions set up in this 
country, and where they are not in conflict with manners or statute. 





8 See Dickinson v. Dickinson, 3 Murph. (N.C.) 327, 328. In this case an attempt 
was made to secure a decree of divorce for an act of adultery committed before a 
divorce court was set up, under a retrospective statute. The court assumed that the 
law of divorce did not exist in North Carolina before the statute. See Crump v. Morgan, 
supra, 98. See also Le Barron v. Le Barron, supra, 367; 1 BISHOP, supra, 8 116, 128. 

® See Collier v. Collier, 1 Dev. Eq. (N. C.) 352, 353; Parsons ». Parsons, 9 N. H. 
309, 318. 

10 Burtis v. Burtis, 1 Hopk. (N. Y.) 557, 564. 

1 Perry v. Perry, 2 Paige (N. Y.) sor. 

2 Hopkins v. Hopkins, 39 Wis. 167, 171. 

38 New York is commonly cited for the doctrine that no part of the ecclesiastical law 
has been adopted here. Burtis v. Burtis, supra; Erkenbrach v. Erkenbrach, 96 N. Y. 
456, 463. But cf. Wood v. Wood, 2 Paige (N. Y.) 108, 111; Griffin v. Griffin, 47 N. Y. 
134, 137; Higgins v. Sharp, 164 N. Y. 4,58 N. E.9. See 1 Netson, Divorce anp 
ANNULMENT Of MARRIAGE, § 10. 

4 Le Barron »v. Le Barron, supra. 

% Robbins v. Robbins, 140 Mass. 528, 530. 

6 Quincy v. Quincy, 1o N. H. 272, 273. 

17 Morris v. Morris, 14 Cal. 76, 79. 

18 Williams v. Miles, 68 Neb. 463, 471, 94 N. W. 705. 
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Army AND Navy — WRONGFUL ENLISTMENT OF Minor — RIGHT OF PAR- 
ENTS TO DISCHARGE. — A minor by fraudulently misrepresenting his age suc- 
ceeded in enlisting in the National Guard of a state after it had been drawn 
into the government service. His parents requested his discharge, which was 
refused. They thereupon obtained a writ of habeas corpus to be served upon 
the military authorities, but before service of the writ the minor had been ar- 
rested to await trial for fraudulent enlistment. There was a rehearing on the 
writ. Held, that the prisoner be released. Ex parte Avery, 235 Fed. 248. 

At common law a minor’s contract of enlistment is not voidable either at his 
own or his parents’ instance. Commonwealth v. Gamble, 11 Serg. & R. (Pa.) 
93; United States v. Blakeney, 3 Gratt. (Va.) 405. Nor may a parent obtain 
the discharge of a minor where a statute fixes the military age at eighteen, but 
makes no mention of a necessity of the parent’s consent. Acker v. Bell, 62 
Fla. 108, 57 So. 356. The federal statute, however, requires the consent of the 
parent or guardian. See U. S. Rev. Stat., §§ 1116, 1117. Under this statute 
the minor himself may not avoid his contract. In re Morrissey, 137 U. S. 157. 
But see In re Baker, 23 Fed. 30; Commonwealth v. Cushing, 11 Mass. 67. But 
while all authorities agree that the parent may avoid the contract, there has 
been a great diversity of opinion as to the parents’ right to do so before the minor 
has paid the penalty of his crime. Ex parte Lisk, 145 Fed. 860; Ex parte Bakley, 
148 Fed. 56, 152 Fed. 1022; Dillingham v. Booker, 163 Fed. 696; Ex parte 
Lewkowitz, 163 Fed. 646. The court in the principal case reached its decision 
by finding that the jurisdiction of the civil court had attached before that 
of the court martial. However, the jurisdiction of the court martial is not 
distinct from that of the military authorities. But the question is not one of 
different courts of equal jurisdiction attempting to dispose of the same matter; 
the sole concern on a writ of habeas corpus, is whether the detention is lawful. 
See United States v. Williford, 220 Fed. 291. As the enlistment was good, though 
voidable, it follows that immediately upon the crime the military authorities 
had a legal right to hold the minor for court martial. Ex parte Lewkowiiz, 
supra; United States v. Williford, supra. The writ must therefore fail upon 
such detention. 


BANKRUPTCY — ADMINISTRATION — RIGHT OF STOCKHOLDERS OF BANKRUPT 
BUILDING AND LOAN ASSOCIATION TO VOTE FOR TRUSTEE. — A building and 
loan association became bankrupt. It owned $750,000 worth of assets, and was 
subject to stockholders’ claims to that amount, but it owed only $12,000 to 
outside creditors. The stockholders were allowed to vote for the trustee in 
bankruptcy. Held, that this is proper. Merchants National Bank v. Continental 
Building & Loan Association, 232 Fed. 828 (Circ. Ct. App., oth Circ.). 

Only creditors having a provable claim are entitled to vote for a trustee in 
bankruptcy. U.S. Comp. Stat., §§ 9585 (9), 9628. A stockholder of an ordi- 
nary corporation is clearly not, as such, a creditor. A building and loan asso- 
ciation is formed for the purpose of accumulating a fund from the stock subscrip- 
tions of its members in order to make loans to them. The stockholders, like 
those of any other corporation, are liable to contribute to losses to the amount 
of their shares. McGrath v. Hamilton Savings & Loan Association, 44 Pa. St. 
383. But they have the privilege of withdrawing, and then become creditors 
of the association, though their claims are deferred to those of outside creditors. 
Christian’s Appeal, 102 Pa. St. 184. The association is expected ultimately to 
pay back all its stock subscriptions. Hence, as is forcibly shown by the prin- 
cipal case, its liability to outsiders is never more than a small fraction of that 
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to its stockholders. It follows that in the great majority of cases it cannot be 
shown to be insolvent by considering simply the claims of outside creditors. 
Accordingly, the claims of members may be shown to prove the propriety of 
remedies as for insolvency. See Globe Building & Loan Co. v. Wood, 22 Ky.L. Rep. 
1500, 1502, 60 S. W. 858, 860. ENDLICH, BUILDING ASSOCIATIONS, 2 ed., § 511. 
In like manner, if these associations are to be put through bankruptcy, the 
claims of the members must be permitted to be shown. But only debts prov- 
able in bankruptcy aze included in the debts which make a person insolvent and 
allow a petition in bankruptcy against him. U.S. Comp. Star., §§ 9585 (11) 
(12), 9587. So if these associations are to go through bankruptcy at all, their 
shareholders must be holders of provable claims and so allowed to vote for the 
trustee. 


CARRIERS — PASSENGERS — WHO ARE PASSENGERS — CHILD RIDING FREE 
AT INVITATION OF Motorman. — The plaintiff, a boy ten years of age, in re- 
sponse to the beckoning of a motorman, boarded the defendant’s street car 
without payment of fare. Owing to the negligence of the motorman in sud- 
denly stopping the car, the plaintiff was thrown off and injured. He now sues 
the carrier on the theory of breach of duty toward a passenger. Held, that the 
plaintiff may recover. Hayes v. Sampsell, 113 N. E. 611 (Ill.). 

It has long been held that the relation of carrier and passenger can arise other- 
wise than in contract. Marshall v. The York, etc. Ry., 11 C. B. 655; Austin v. 
Great Western Ry., L. R.2Q. B. 442. However, the relation is perfected only by 
an acceptance of the person as a passenger by the carrier. Where the duty of 
accepting is delegated to an agent, it obviously includes acceptance only on pay- 
ment of fare. Therefore, it is without the scope of the agent’s authority to 
raise the relation when such payment is not intended. See J. H. Beale, “‘Car- 
riers and Passengers,” 19 Harv. L. REv. 250, 265. Thus adults are generally 
classed as trespassers when riding with the conductor’s permission without 
payment of fare. Purple v. Union Pacific Ry., 114 Fed. 123; Robertson v. 
New York & Erie R. Co., 22 Barb. (N. Y.) 91. Contra, Chattanooga Rapid 
Transit Co. v. Venable, to5 Tenn. 460, 58 S. W. 861. It must be equally ap- 
parent that it is without the scope of the agent’s authority to raise the relation 
with respect to children under similar conditions, since the scope of the au- 
thority cannot vary in inverse ratio with the age of the person applying. See 
Chicago, etc. Ry. v. Casey, 9 Bradw. (Ill.) 632,643. However, a number of courts 
have made an exception to the rule and allowed recovery for a child injured as 
in the principal case. Cf. Wilton v. Middlesex Ry. Co., 107 Mass. 108, with 
Robertson v. Boston, etc. Ry. Co., 190 Mass. 108, 76 N. E. 513. Cf. Muelhausen 
v. St. Louis Ry. Co., 91 Mo. 332, 2 S. W. 315, and Whitehead v. St. Louis, etc. 
Ry. Co., 99 Mo. 263, 11 S. W. 751, with Snider v. St. Joseph Ry. Co., 60 Mo. 413. 
While it seems difficult to say that the true carrier-passenger relation arises in 
these cases, the courts apparently have in mind an affirmative duty either to 
exclude children or else admit them as passengers. See New Jersey Traction Co. 
v. Danbech, 57 N. J. L. 463, 31 Atl. 1038; Pittsburg, etc. Ry. v. Caldwell, 74 Pa. 
St. 421. 


Contracts — ConTRACT OF INDEMNITY — WHETHER ASSIGNABLE. — A 
married woman owned stock in the plaintiff company, and was under heavy 
liability for calls thereon. In consideration of her executing a transfer of this 
stock to an infant, the defendant agreed to indemnify her against any liability 
for calls. The company went into liquidation, and the present holder of the 
stock being an infant, the woman was placed on the list of contributories. 
Judgment was recovered against her for calls, but as she had no separate estate, 
the judgment was fruitless. The liquidator then took an assignment from her of 
the contract of indemnity and sued defendant to recover the amount of the 
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calls. Held, that the plaintiff may recover. British Union & National Ins. Co. 
v. Ranson, 60 Sol. J. 679. 

At law, recovery on a contract of indemnity, before payment on the liability, 
is dependent on the construction of the contract. If broad enough to be an in- 
demnity for liability, and not merely an indemnity for payment upon liability, 
recovery will naturally follow. Gage v. Lewis, 68 Ill. 604; Churchill v. Hunt, 3 
Denio (N. Y.) 321; In re Negus, 7 Wendell (N. Y.) 409; Showers v. Wadsworth, 81 
Cal. 270, 22 Pac. 663. See Smith v. Ry. Co., 18 Wis. 17, 24. But equity, proceed- 
ing on equitable principles, will disregard the language of the contract even if it 
expressly limits the indemnity to payment on the liability. Lacey v. Hill, L. R. 
18 Eq. 182; In re Law Guarantee, etc. Society, [1914] 2 Ch. 617; Central Trust 
Co. of N. Y. v. Louisville Trust Co., 87 Fed. 23. See Johnston v. McKiver, 19 
Q. B. D. 458, 460. As to the point raised in the case upon the assignability of 
a contract of indemnity, there should be no difficulty. There is of course noth- 
ing personal in the right to receive money. The few cases in point so hold with- 
out argument. In re Perkins, [1898] 2 Ch. 182; Jenckes v. Rice, 119 Iowa 451, 
93 N. W. 384; Marshall v. Cobleigh, 18 N. H. 485. The fact that the assignee 
is the party against whose claim the indemnity was given cannot decrease his 
rights. Indeed that fact might have been taken to give him a right independent 
of assignment to proceed against the claim to the indemnity, which is an asset 
of his debtor, ahead of other creditors. Cf. In re Richardson, [1911] 2 K. B. 


795- 


CoNTRACTS — RESTRICTION ON ASSIGNMENT — EFFECT OF WAIVER. —A 
contract between the city and a contractor provided that neither the contract 
nor the right to moneys due thereunder should be assignable. The contractor 
assigned the claims for money to the bank for security. The city assented 
thereto and paid the money into court. A subcontractor claims that the as- 
signment is invalid and, hence, that he can attach the claim as an asset of the 
assignor. Held, that the assignment operated to give the bank a complete right 
to the money due. Portuguese-American Bank of San Francisco v. Welles, U. S. 
Sup. Ct., Oct. Term, 1916, No. 45. 

The court lays down the principle that restraining the alienation of a debt 
is no more to be tolerated than restraining the alienation of a chattel, and for 
this reason the assignment in this case operated to perfect the right of the bank 
to the moneys in question. It is well established that provisions against as- 
signment are for the benefit of the contracting parties and if they waive their 
rights and do assign and themselves permit assignments, third parties cannot 
interfere. Wilson v. Reuter, 29 Ia. 176; Burnett v. Jersey City, 31 N. J. Eq. 341. 
Cf. Staples v. Somerville, 176 Mass. 237, 241, 57 N. E. 380, 381. On the other 
hand, if such provision is not waived, the assignee has no claims enforcible against 
the obligor. Griggs v. Landis, 19 N. J. Eq. 350; Andrew v. Meyerdirck, 87 Md. 
511, 40 Atl. 173; Lockerby v. Amon, 64 Wash. 24, 116 Pac. 463. But see Spare 
v. Home Mutual Ins. Co., 17 Fed. 568. If the analogy sought to be drawn by 
the court between a chattel and a debt were carried to its logical conclusion it 
would follow that the provision against assignment has no effect and that a 
waiver thereof is immaterial. It is submitted that such an analogy cannot be 
drawn, since the legal conception of a chose in action is utterly different from 
that of a chattel. Board of Trustees v. Whalen, 17 Mont. 1, 41 Pac. 849; Griggs 
v. Landis, supra, 353. For an exhaustive inquiry into the nature of a chose 
in action as regards assignability, see W. W. Cook, in 29 Harv. L. REv. 816, 
and Samuel Williston, in 30 Harv. L. REv. 97. 


CRIMINAL LAW — FORMER JEOPARDY — IDENTITY OF OFFENSES — INFERIOR 
Court’s LACK OF JURISDICTION OF GREATER OFFENSE. — The defendant, con- 
victed in a mayor’s court on a charge of assault and battery, was sentenced to 
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the workhouse and served his term. Later an indictment was returned against 
him on the same facts charging assault with intent to rape, an offense over which 
the mayor’s court had no jurisdiction. The defendant pleads double jeopardy. 
Held, that the plea is bad. Crowley v. State, 113 N. E. 658 (Ohio). 

The decision rests upon the ground that as the mayor’s court had no jurisdic- 
tion of assault with intent to rape the defendant was never in former jeopardy 
for that offense. The same reasoning is advanced in similar decisions on this 
point in other jurisdictions. Boswell v. State, 20 Fla. 869; Murphy v. Com- 
monwealth, 23 Gratt. (Va.) 960; Huffman v. ‘State, 84 Miss. 479, 36 So. 395. 
But the double jeopardy exists in placing the defendant twice in peril for the 
lesser, not for the greater, offense. State v. Cooper, 13 N. J. L. 361. The in- 
ferior court’s lack of jurisdiction of the greater offense is, therefore, beside the 
point. See 1 BrsHop, Crna Law, 7 ed., § 1058. The weight of authority 
supports this view and is contra to the principal case. Regina v. Miles, 17 Cox 
C. C. 9; Storrs v. State, 129 Ala. 101, 29 So. 778; State v. Smith, 53 Ark. 24, 13 
S. W. 391; Commonwealth v. Squire, 1 Met. (Mass.) 258. See 16 Harv. L. 
REv. 142. An exception, however, has been established in cases where, after a 
conviction for assault, the person attacked dies from the wounds inflicted. 
Regina v. Morris, 10 Cox C. C. 480; Commonwealth v. Roby, 12 Pick. (Mass.) 
496; Commonwealth v. Evans, 101 Mass. 25; Diaz v. United States, 223 U. S. 
442. In these cases the total inadequacy of the punishment to the crime ulti- 
mately proved to have been committed has led courts to depart from the strict 
logic of the situation. 


Dower — EFFECT OF RELEASE OF DOWER — AVOIDANCE OF A FRAUDULENT 
CONVEYANCE IN WHICH DOWER IS RELEASED. — A wife joined her husband in 
a conveyance of realty to trustees. After the husband’s death the conveyance 
was set aside as being in fraud of creditors. It is provided that a widow shall 
be endowed of one third of all inheritable lands of which her husband was seized 
during coverture. 4 Consor. Laws oF N. Y., Real Property Law, § 190. The 
wife seeks dower in the property. Held, that she is entitled to dower. Jenkins 
v. Mollenhauer, 56 N. Y. L. J. 362 (N. Y. Sup. Ct., App. Term). 

A conveyance in fraud of creditors is made voidable only for the protection of 
creditors of the grantor; and hence the grantor, or, if he is dead, his represen- 
tatives, cannot upset it. Britt v. Aylett, 11 Ark. 475. See Wetherbee v. Cockrell, 
44 Kan. 380, 383, 24 Pac. 417,418; Lathrop v. Pollard, 6 Colo. 424, 427. Likewise 
a joint conveyance by husband and wife in fraud of the husband’s creditors will 
effectually bar any dower claim as long as the creditors do not attack it. 
Elmendorf v. Williams, 57 N. Y. 322. Cf. Kitts v. Wilson, 130 Ind. 492, 29 
N. E. 401. But when a fraudulent conveyance is avoided by creditors, it is 
regarded as if it never existed. A release of dower is operative only when made 
in favor of one having title to the property in which dower exists. Pixley v. 
Bennet, 11 Mass. 298. See 2 SCRIBNER, DowER, 307; Malloney v. Horan, 49 
N. Y. 111. If, therefore, the husband’s conveyance is set aside by the creditor, 
the grantee loses also the benefit of the dower release. Lockett v. James, 8 
Bush (Ky.) 28. The creditors by thus incidentally setting aside the release do 
not acquire the dower interest, since the release had deprived them of no bene- 
fits to which they were entitled. Nor is the widow estopped to claim her dower 
against the creditors, since their claim is not by virtue of her conveyance but 
in spite of it. Consequently it is generally held that, if the conveyance is set 
aside during the husband’s life, the wife is entitled to dower on his death. Ridg- 
way v. Masting, 23 Ohio St. 294; Malloney v. Horan, supra. Also, since an 
avoided conveyance is regarded as if it never existed, the widow should equally 
get dower, where, as in the principal case, the joint fraudulent conveyance 
was made "during ‘the life of the husband and avoided after his death. Fred- 
erick v. Emig, 186 Ill. 319, 57 N. E. 883; Bohannon v. Combs, 97 Mo. 446, 11 
S. W. 232. See, contra, Den v. Johnson, 18 N. J. L. 87. 
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Duty oF CARE — MISFEASANCE AND NONFEASANCE — Morar Duty. — 
The plaintiff, intending to become a passenger, jumped upon the step of a 
closed, vestibuled car of a moving train and clung to the handbars. Later the 
attention of the conductor was called to the plaintiff’s condition, but he did 
not open the door and the plaintiff finally dropped off from exhaustion. He 
_ now sues the conductor and the railway company for his resultant injuries. 
Held, that he may take judgment against both. Southern Ry. Co. v. Sewell, 90 
S. E. 94 (Ga.). 

As the plaintiff had not put himself in the proper place for the carriage of 
passengers, it would seem that he was a trespasser and not a passenger. Merrill 
v. Eastern R. Co., 139 Mass. 238, 1 N. E. 548; Illinois Central R. Co. v. O’ Keefe, 
168 Ill. 115, 48 N. E. 294. The court then decides that the conduct of the de- 
fendants was misfeasance. As the train was moving when boarded by the 
plaintiff and its motion did not throw him off, it is difficult to find any action 
by the defendants, after the plaintiff was seen, which caused the accident. 
The only basis of liability would seem to be a nonfeasance. But there is no 
legal duty to act, except such as may arise from legal relations. See James Barr 
Ames, “‘ Law and Morals,” 22 Harv. L. REV. 97, 111-13. However, some courts, 
while ostensibly recognizing this rule, have, in effect, imposed affirmative duties 
where no relation existed. Thus, where one had made a gratuitous promise to 
effect the cancellation of an insurance policy, but did not take steps to do so, he 
was held liable for the resultant loss, the court calling his conduct misfeasance. 
Condon v. Exton-Hall Brokerage & Vessel Agency, 80 Misc. 369, 142 N. Y. Supp. 
548. Again, under the guise of estoppel, an affirmative duty has been placed 
upon the apparent maker of a forged note to warn parties, relying on his ap- 
parent credit, of the forgery. Urquhart v. Bank of Scotland, 9 Scot. L. R. 508; 
Ewing v. Dominion Bank, 35 Can. Sup. Ct. 133. See 26 Harv. L. REv. 349. 
It has been suggested that a legal duty should be imposed to take positive steps 
to remove a peril innocently created or to mitigate an injury innocently caused. 
See F. H. Bohlen, “The Moral Duty to aid Others as a Basis of Tort Liability,” 
56 U. or Pa. L. REv. 217. In the principal case the conductor had, without 
fault, contributed to the dangerous situation by increasing the speed of the 
train. Accordingly, under this theory he would be under a duty to aid the 
plaintiff. And as this duty arose out of the employment, by the speeding up of 
the train, the railroad may well be liable for its breach. But if, after all, the 
duty is simply one of assistance whenever ethical standards demand it, the 
conductor seems to owe it as a human being merely, and not as a servant of the 
railroad. It would seem that the imposition of affirmative duties is more prop- 
erly the function of legislation than of judicial decision. If, however, the courts 
contemplate the incorporation of moral duty into the law, it is advisable that 
they do so openly, and that its extent and limitations be clearly defined. 


EccLESIASTICAL LAw— How Far ADOPTED IN THE UNITED STATES — 
LEGAL SEPARATION. — In a suit for absolute divorce, the lower court decreed 
a legal separation. A statute empowered the court to grant divorce from the 
bonds of matrimony, but made no provision for a legal separation. On appeal, 
held, that the ecclesiastical law, allowing divorce from bed and board, was not 
adopted as part of the common law. Hodges v. Hodges, 159 Pac. (N. M.) 1007. 

For discussion of this case, see NOTES, p. 283. 


Equity — RECEIVER — JURISDICTION TO APPOINT A RECEIVER WHEN SUCH 
APPOINTMENT IS THE SOLE OBJECT OF THE Suit. — An individual with 
assets of about $70,000,000, chiefly in land, and liabilities of $22,000,000, of 
which $15,000,000 was secured, and $7,000,000 unsecured, became financially 
embarrassed for ready money to meet his obligations. Two of the unsecured 
creditors brought suit for a receiver, alleging the above facts and that, if the 
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secured creditors enforced their claim against the property, the unsecured 
creditors must go unpaid, while on the other hand, if the secured creditors held 
off for a time, in all probability all would be paid. Held, that a receiver be 
appointed. Thompson’s Receivership, 44 Pa. County Ct. 518. 

For a discussion of the principles involved in this decision, see Notes p. 273. 


EXECUTORS AND ADMINISTRATORS — PROCEEDINGS BY OR AGAINST — AL- 
LOWANCE FOR COUNSEL FEES INCURRED IN DEFENCE OF BEQUEST. — A peti- 
tion was filed for allowance from the estate for fees of counsel employed by 
executor to defend certain charitable bequests subsequently declared void. 
Held, that the petition be denied. Arnold’s Estate, 64 Pitts. L. J. 596. 

The argument is that an executor may not charge the estate unless he is 
acting in the interest of those eventually found to be entitled to the property. 
Originally an executor derived his authority entirely from the will. He acted 
as the representative of the deceased to carry out his wishes. Modern proce- 
dure merely requires the sanction of the court to this appointment and does not 
change the purpose. It would seem then that it was not only the privilege but 
the duty of the executor to defend the validity of the bequests and of the whole 
will. Compton v. Barnes, 4 Gill (Md.) 55; Bradford v. Boudinot, 3 Wash. 
(U.S.C. C.) 122; Succession of Heffner, 49 La. Ann. 407, 21 So. 905; In re Title, 
Guaranty & Trust Co., 114 App. Div. 778, 100 N. Y. Supp. 243. Wherefore he 
may defend a bequest even against the wishes of the legatees interested therein. 
Reed v. Reed, 74S. W. 207 (Ky.). But he must be boné fide in the belief that there 
is a reasonable chance of upholding the bequest. Henderson v. Simmons, 33 Ala. 
291;|Bratney v. Curry, 33 Ind. 399; Bowden v. Higgs, 77 Tenn. 343. However, 
there is authority in support of the principal case, that the executor is acting in 
behalf of the legatees, and not for the testator. Under such theory it must follow 
that his recovery for counsel fees against the estate is limited to the interest 
in the estate of the legatee for whom he has acted. Koppenhaffer v. Isaacs, 
7 Watts (Pa.) 170. And he can have no charge upon the estate if unsuccessful. 
Kelly v. Davis, 37 Miss. 76. But a special provision in the will desiring the ex- 
penses of defending a bequest to be paid out of the estate must surely protect 
the executor. The dictum of the court that such a provision would be void if 
the bequest was void is difficult to sustain. For there can be no public policy 
against testing one’s legal rights in court. 


INTERSTATE COMMERCE — COMPETITION — REVIEW OF CommiISSION’s 
Orpers. — The Panama Canal Act provided a heavy daily penalty for the 
operation after a certain date of steamship lines found by the Interstate Com- 
merce Commission to be in competition with railroads which owned them. 
The Lehigh Valley Railroad petitioned the Commission, before the date from 
which the penalties under the Act were to run, to declare that there was no 
competition between the railroad and its steamers. After two hearings in which 
the Commission found as a fact that such competition existed, the railroad 
brought a bill in equity asking the District Court to enjoin the Commission’s 
order, which had refused, on the ground of the competition found, to declare 
that the railroad might run its boats without penalty. Held, that the prayer 
be denied. Lehigh Valley R. v. U. S., 234 Fed. 682. 

The position of the Interstate Commerce Commission as a fact-finding body 
is put in question. Without a binding statutory declaration the conception 
has become crystallized that the orders of the Commission as an administra- 
tive body made after hearing evidence are reviewable only in so far as they ex- 
ceed the Commission’s statutory authority, violate a constitutional provision, 
reveal a mistake in law, or transcend the boundsof reason. I.C.C.v. Ill. Cent. R., 
215 U.S. 452; I. C. C. v. Union Pacific, 222 U. S. 541; I. C. C. v. Louis- 
ville, etc. R., 227 U. S. 88; Los Angeles Switching Case, 234 U. S. 294. See 
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Procter & Gamble v. U. S., 225 U. S. 282, 297. And the Panama Canal Act has 
expressly declared that the Commission’s finding on the question of competi- 
tion shall be final. 37 Stat. AT LARGE, 566. Congress has thus put beyond a 
court’s review the decision of a body of experts on this involved technical sub- 
ject. But the complainant’s case must also fall on another ground. The dis- 
trict courts have been given the power vested in the recently abolished Com- 
merce Court to “enjoin, set aside, annul or suspend” the Commission’s orders. 
38 Stat. AT LARGE, 219; 36 Stat. AT LARGE, 539. By judicial interpretation 
this power to review has been limited in this class of cases to orders made to a 
carrier that it act affirmatively. Procter & Gamble v. U.S., supra. Any other 
interpretation, which would give the district courts by an exercise of original 
action the power to enforce their conceptions as to the meaning of the Act on 
subjects in their nature administrative, would greatly tend to nullify the bene- 
fits derived from the existence of the Commission as a permanent body for in- 
vestigation and administration. The order in the principal case is clearly 
negative, since with or without it the railroad must cease to run boats or else 
pay the penalty provided by Congress. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — REGU- 
LATION OF RATES — ELIMINATION OF WATER COMPETITION BY NATURAL 
Causes. — Certain railroads on applications to the Interstate Commerce 
Commission were allowed to reduce coast to coast rates below those to 
intermediate points, so as to meet water competition through the Panama 
Canal. Slides for several months had stopped traffic through the canal. Be- 
cause of the greater profit in foreign commerce it was apparent that this traffic 
would not be resumed for several months. Section 4 of the Interstate Commerce 
Act provides in part that when a railroad shall reduce its rates in competition 
with a water carrier, it shall not be permitted to increase them except on grounds 
other than the elimination of water competition. The shippers of intermediate 
points seek to have the former applications reopened for further consideration 
and readjustment. Held, that the application will be reopened. In the M atier 
of Reopening Fourth Section A pplications, 40 Int. Com. Rep. 35. 

For a discussion of the principles involved in the decision, see NOTES, p. 276. 


LIBEL — PUBLICATION — DoES AN INTERCEPTED LETTER CREATE LIA- 
BILITY FOR PUBLICATION. — The defendant sent a letter to a friend containing 
statements defamatory of the plaintiff. The friend never saw the letter, but 
his father opened and read it. The plaintiff sues for this publication. Held, 
that the defendant is not liable. Powell v. Gelston, [1916] 2 K. B. 615. 

Upon publication of a libel, the liability of the publisher as regards the falsity 
of the words, their reference to the injured party, and their defamatory con- 
tent, would seem to be absolute. Hulton v. Jones, [1910] A. C. 20; Campbell 
v. Spottiswoode, 3 B. & S. 769. See Neville v. Fine Arts, etc. Co., [1895] 2 Q. B. 
156, 168. Contra, Hanson v. Globe Newspaper Co., 159 Mass. 293, 34 N. E. 462; 
Jones v. Polk & Co., t90 Ala. 243, 67 So. 577. See 29 Harv. L. REv. 533. But 
as regards the publication itself of the libel, an element of fault appears to be 
necessary to create liability. See The King v. Paine, 5 Mod. 163, 167. The 
defendant is liable if the writing came into circulation through his negligence 
or failure to take proper precautions to prevent it. Vitzetelly v. Mundie’s Co., 
[1900] 2 Q. B. 170; Thorley v. Lord Kerry,.4 Taunt. 355. A fortiori, an intended 
publication creates liability. But in the principal case the intended publica- 
tion never took place, and negligence seems not to have been present, since 
the opening of the letter by the father could not have been foreseen. In the 
criminal law the intent to produce one result will create responsibility for 
another proximately caused, though unintended. Gore’s Case,g Co.81a. But 
that is not the theory of the law in civil actions. Perhaps, however, the neces- 
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sary culpability may be drawn from a closer analysis of the intent here pre- 
sented. In fact the intent is twofold — being primarily to publish the letter 
to the friend, and secondarily to injure the plaintiff by publishing the libel. 
If the letter had been sent to one newspaper, and it were intercepted and pub- 
lished by another, surely the main intent being to publish, and the method of 
publication secondary, culpability would ensue. Whether, in the principal 
case, the secondary intent to injure by the publication is sufficiently strong to 
create liability, is a question of degree. Cf. Fox v. Broderick, 14 Ir. C. L. Rep. 


453- 


LIBEL AND SLANDER — ACTS AND Worps ACTIONABLE — SENDING CARD 
OF RIVAL UNDERTAKER TO FAMILIES IN WHICH THERE IS SERIOUS ILLNEsS. 
— Hughes and the defendant were rivals in the undertaking business, having 
no other local competitors. The defendant printed and sent to families in which 
there was at the time serious illness the following card: “Bear in mind our 
Undertaking Department. Satisfaction guaranteed. [Signed] H. L. Hughes.” 
Hughes sues for libel. Held, that defendant’s demurrer be overruled. Hughes 
v. Samuels Bros., 159 N. W. 580 (Ia.). 

The written statement in this unique case, plus its necessary implications, 
amounts to this: “TI, [the plaintiff], solicit your business by this card.” Such 
a statement is certainly untrue, and is made with malice; but it apparently 
does not come within the generally accepted limits of libelous words, since, 
taken by itself, it can injure neither the plaintiff’s reputation nor Lis business. 
See Opcers, LIBEL AND SLANDER, 5 ed., 2. It becomes libelous, however, 
because of an extrinsic circumstance, the time at which it is published. But 
any statement must need extrinsic circumstances to become a libel. An ac- 
cusation of theft, for instance, is libelous only because oi that extrinsic circum- 
stance, the institution of private property. Accordingly it is submitted that 
what extrinsic circumstances are incorporated into a written statement is merely 
a question of degree, and that the statement in the principal case is rightly held 
libelous. Morrison v. Ritchie & Co., [1902] 4 Sc. Sess. Cas. 645. Cf. Rocky 
Mountain News Printing Co. v. Fridborn, 46 Colo. 440, 104 Pac. 956; Fitz- 
patrick v. Age-Herald Pub. Co., 184 Ala. 510, 63 So. 980; Pavesich v. New 
England Life Ins. Co., 122 Ga. 190, 220, 50 S. E. 68, 81. In the principal case 
the court rests the decision upon the broad principle that to injure another 
intentionally without justification is a tort, and, where the instrument of 
injury is the publication of written words, a libel. Thus the law of libel is at 
once rationalized and made an integrated part of our modern law of torts. 
See 29 Harv. L. REv. 559. The principal case is perhaps the first to announce 
such a doctrine of libel, formerly only an action on the case having been al- 
lowed for such torts as these. ODGERS, LIBEL AND SLANDER, 5 ed., 77 ef seg. But 
whether or not the case is properly called one of libel, recovery is justified. 
For there is certainly intended injury, justified if at all by competition; and 
competition by means of telling lies is hardly to be protected. 


MarrIAGE — NULLIFICATION — RIGHT TO DISCONTINUE ACTION FOR ANNUL- 
MENT. — A husband brought a bill for the annulment of his marriage. Subse- 
quently he moves for leave to discontinue the action. Held, that the motion be 
denied. Ginther v. Ginther, 56 N. Y. L. J. 132 (Sup. Ct., App. Div.). 

A suitor has a right before the final decision to discontinue any action or 
proceeding instituted by him, if no rights have accrued to others. In re Butler, 
tor N. Y. 307, 4 N. E. 518. But where there is a public interest in the correct 
adjudication of the controversy the court may refuse to allow leave to abandon 
the action. So one who contests an election is refused permission to discontinue 
his contest. Miles v. Macon, 188 S. W. 313 (Mo.). See 24 Harv. L. REv. 673. 
In divorce suits the rights of the parties to the record are not alone to be con- 
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sidered; the public also has an interest in seeing that no divorce shall be granted 
without proper cause. Murphy v. Murphy, 8 Phila. (Pa.) 357; 2 BisHop, 
MarriAGE & Divorce, § 230. So a divorce will not be granted on failure of 
the defendant to appear, or on admissions in his pleadings, unless the plaintiff’s 
charges are sustained by proof. Hill v. Hill, 24 Ore. 416, 33 Pac. 809; Ivison 
v. Ivison, 29 Misc. 240, 61 N. Y. Supp. 118. But, since public policy requires 
the quiet and peaceable termination of marital strife, ordinarily the plaintiff is 
entitled to discontinue such a suit. Moore v. Moore, 22 N. Y. Supp. 451; Stover 
v. Stover, 7 Idaho 185, 61 Pac. 462; Ashmead v. Ashmead, 23 Kan. 262. Where, 
however, in divorce suits the validity of the marriage, and hence the legitimacy 
of the issue and the status of subsequent marriages, is involved, there is a strong 
public interest in the correct adjudication of the matter; and courts do not 
allow as a matter of course dismissal of the bill. Winans v. Winans, 124 N. Y. 
140, 26 N. E. 293; Winston v. Winston, 21 App. Div. 371, 47 N. Y. Supp. 399. 
The situation ordinarily presented by suits for annulment is the same; and 
the court should, as the principal case holds, be able within its discretion to 
refuse leave to discontinue. 


MECHANICS’ LIENS — PRIORITY OVER MORTGAGES FOR PURCHASE MONEY 
TO PERSONS OTHER THAN THE GRANTOR. — A development company agreed by 
parol with a stockholder to convey a lot to him on consideration of the erec- 
tion of a house thereon. The stockholder made a written contract with one 
Pettit to sell him the land, and Pettit agreed to build the house. When it was 
partially erected, the stockholder procured a conveyance from the company to 
Pettit, and the latter executed mortgages to the stockholder as security for the 
price agreed. Material furnished and labor performed in the construction of 
the house, chiefly prior to this time, not having been paid for, mechanics’ liens 
were claimed. Held, that the liens take priority over the mortgages. Everest 
v. Gault Lumber Co., 159 Pac. 910 (Okla.). ; 

A mechanics’ lien can only accrue against the owner of some interest in the 
property, legal or equitable. Since the agreement between the company and 
the stockholder was by parol, no equitable title passed to the latter, prior to the 
completion of the work agreed to. Botsford v. New Haven, etc. R. Co., 41 Conn. 
454. None could therefore pass to the sub-vendee. Now it is generally held 
that if a possessor having made improvements, later acquires title, the liens 
attach to the subsequently acquired interest. Courtemanche v. Blackstone, etc. 
Ry. Co., 170 Mass. 50, 48 N. E. 937; Weaver v. Sheeler, 124 Pa. St. 473, 17 
Atl. 17. But although the liens may thus relate back, they cannot actually ac- 
crue previous to the time when title is received. In the principal case, the pass- 
ing of title and the giving of the mortgages were simultaneous acts. Under such 
circumstances a purchase-money mortgage generally takes priority over liens 
arising out of improvements made by the possessor. Rochford v. Rochford, 188 
Mass. 108, 74 N. E. 299; Moody v. Tschabold, 52 Minn. 51, 53 N. W. 1023. 
But where the mortgagee is a person other than the grantor it would seem on 
principle that the liens should prevail. For the legal title must pass through 
the grantee-mortgagor, at least momentarily, in order to reach the mortgagee. 
In this brief passage the liens could attach. It has been held otherwise, how- 
ever, so far as the mortgage is for an advance of purchase-money, on the theory 
that the mortgagor in substance never held more than the equity of redemption. 
New Jersey, etc. Co. v. Bachelor, 54 N. J. Eq. 600, 35 Atl. 745; Campbell & 
Pharo’s Appeal, 36 Pa. St. 247. But the mortgagee cannot be preferred unless 
the interest of the grantor was free of the liens prior to the conveyance to the 
mortgagor. McCausland v. West Duluth Land Co., 51 Minn. 246, 53 N. W. 464. 
Here the express stipulation of the grantor company that the work be done 
before it would convey, subjected its interest to the lien of the work when done. 
Hill v. Gill, 40 Minn. 441, 42 N. W. 294; Paulsen v. Manske, 126 Ill. 72, 18 
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N. E. 275. The shareholder therefore has no preference upon his mortgages. 
His interest, if any, as an unpaid vendor, independent of the mortgages, is sub- 
ject to the liens for the same reason. Bohn Manufacturing Co. v. Kountze, 30 
Neb. 719, 46 N. W. 1123; Lee v. Gibson, 104 Tenn. 698, 58 S. W. 330. 













MUNICIPAL CORPORATIONS — TorT LIABILITY — GOVERNMENTAL FuNC- 
TIONS — PuB.ic Zoo. — While leaning against a coyote cage located in a park 
maintained by the defendant city, the plaintiff, a child of four years, was bitten 
and scratched by the coyote. Plaintiff sues. Held, that she may not recover. 
Hibbard v. City of Wichita, 159 Pac. 399 (Kan.). 

For discussion of this case, see NOTES, p. 270. 











PLEADING — AMENDMENT OF DECLARATION AFTER STATUTE HAS RUN — 
WHETHER AN AMENDMENT FROM ComMON Law ACTION TO STATUTORY ACTION 
ON THE SAME FActs 1s PERMISSIBLE. — While performing his duties, ah em- 
ployee was injured by a crank shaft. A statute required shafting in factories 
to be guarded and took away certain defenses. But the employee sued his em- 
ployer for common law negligence and did not plead sufficient facts to take 
advantage of the statute. At the trial he sought leave to amend his statement 
of claim, so as to sue on the statute. In the meantime the statute of limitations 
had run on the case. The trial court refused leave to amend. Held, that this 
was not error. Card v. Stowers Pork Packing & Provision Co., 98 Atl. 728 (Pa.). 

While it is true that the modern tendency is to allow great freedom in the 
amendment of pleadings, yet courts still refuse to allow amendments introduc- 
ing new causes of actions. Church.v. Boylston & Woodbury Café Co., 218 Mass. 
231, 105 N. E. 883. Especially is this so when the statute of limitations has 
run. Union Pacific R. Co. v. Wyler, 158 U.S. 285. Contra, Rowell v. Moeller, 
o1 Hun 421, 36 N. Y. Supp. 223. Cf. Philadelphia, etc. R. Co. v. Gatta, 4 
Boyce (Del.) 38, 85 Atl. 721. But some jurisdictions allow them, subject to 
attack by demurrer or plea. Williams v. Lowe, 49 Ind. App. 606, 97 N. E. 800; 
Atchison, etc. R. Co. v. Schroeder, 56 Kan. 731, 44 Pac. 1093. The question 
apparently presented therefore seems to be, What constitutes a new cause of 
action? There is much authority which accords with the principal case, in con- 
sidering an action pleaded upon statutory negligence as a different cause from 
one pleaded on the same facts at common law. City of Kansas City v. Hart, 60 
Kan. 684, 57 Pac. 938; Despeaux v. Pennsylvania, etc. R. Co., 133 Fed. 1009. 
Technically such view is correct. But if strictly adhered to it would prevent all 
amendments after the statute had run. For a defective cause of action is no 
cause of action, and an amendment correcting the defect must therefore be 
stating a new cause of action. It would seem as if the purpose of the statute 
were complied with and equity done, if the test were simply, Do the facts as 
originally stated sufficiently identify the transaction sued for to give the de- 
fendant warning? Cf. Miller v. Erie R. Co., 109 App. Div. 612, 96 N. Y. Supp. 
244. So a number of cases approximating the principal case have allowed the 
amendment. Vickery v. New London North R. Co., 87 Cann. 634, 89 Atl. 277, 
279; Miller v. Erie R. Co., supra; Oulitic Stone Co. of Indiana v. Ridge, 174 
Ind. 558, 91 N. E. 944. This liberal tendency is further indicated in a holding 
that amendments from the law of one jurisdiction to that of another are to be 
allowed after the statutory period. Missouri, etc. Ry. Co. v. Wulf, 226 U. S. 


57°. 


Rule AGAINST PERPETUITIES — LIMITATIONS OF THE RULE AGAINST A 
“PosSIBILITY ON A Possrpitity.”’ — A testator devised lands in trust for his 
son Thomas, a bachelor, for life; with a remainder for life to any woman 
whom Thomas might marry; remainder in fee to the children of Thomas at 
twenty-one, or in default of such children, to the other children of the testator. 
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The trustees were directed to sell the land at the death of the survivor of 
Thomas and his wife. Thomas and his wife died without issue. An originating 
summons is taken out to determine whether the remainder to the testator’s 
children is valid, and whether the direction to sell worked a conversion of the 
property. Held, that the remainder is valid and the direction to sell void. In 
re Garnham, 115 L. T. R. 148 (Ch. D.). 

The modern Rule against Perpetuities requires that an estate must be such 
as to certainly vest within twenty-one years plus the period of gestation after 
the death of a person living at the time a gift is made. The vesting of the 
estate within the period, not the coming into possession is what is required. 
Murray v. Addenbrook, 4 Russ. 407, 418. See GrAy, RULE AGAINST PERPE- 
TUITIES, 3 ed., § 205. Also the period of gestation is allowed by the Rule in 
addition to the twenty-one years. See Lewis, LAW or PERPETUITY, 147. 
Hence in the principal case neither the remainder to the children of Thomas 
nor the gift over to the children of the testator are barred by the Rule. But a 
long line of cases lay dowr in older and independent rule against “double 
possibilities.” Rector of Chedington’s Case, 1 Co. Rep. 373, 382; Whitby v. 
Mitchell, 44 Ch. D. 85, 90. See J. L. Thorndike “Contingent Remainders,” 
supra, p. 238. It has, indeed, been doubted whether on principle this applies 
where the modern Rue against Perpetuities is satisfied. See Lewis, Law oF 
PERPETUITY, 420. At any rate, this older rule seems to be clearly confined to 
the case of a gift to a child of an unborn person. Jn re Nash, [1910] 1 Ch. 1, 9. 
See Monypenny v. Dering, 2 D. M. & G. 145, 170; WILLIAMS, REAL PROPERTY, 
21 ed., 413. The mere fact that one parent may be unborn does not bring the 
case within this older rule, if the parent with reference to whom the child is 
identified is in being. In re Bullock’s Will Trusts, [1915] 1 Ch. 493, 501. In 
the principal case the remainder is to the children of Thomas, a living person. 
This remainder, therefore, satisfies the older rule; and consequently there 
can be no objection to the gift over to the testator’s children. But it is other- 
wise with the direction to sell. Where a power may be exercised at a time beyond 
the limits of the Rule against Perpetuities, it is void. Hartson v. Elden, 50 
N. J. Eq. 522, 526; Johnston’s Appeal, 185 Pa. St. 179, 189. See Gray, RULE 
AGAINST PERPETUITIES, 2 ed., § 473; Lewis, LAw oF PERPETUITY, 555. In 
the principal case the power may be exercised after the death of the wife. of 
Thomas; and she may not be in esse at the time of the gift. The direction 
to sell, therefore, violates the Rule against Perpetuities, and is void. 


SALES — IMPLIED WARRANTY — LimiTaTION oF AcTION. — The plaintiff 
purchased from the defendant certain copper wire, ordered by description. In 
Georgia the statutory period of limitation on implied or oral contracts is four 
years; that on written contracts, six years. More than four but less than six 
years after the delivery of the wire the plaintiff brings an action for breach of an 
implied warranty of quality. Held, that the suit is not barred. John A. Roeb- 
ling’s Sons Co. v. Southern Power Co., 89 S. E. 1075 (Ga.). 

The court says that the implied warranty is “written into the contract by the 
law itself, and . . . is as much a part of the written contract as if expressed 
therein.” Such a statement can only mean that all existing law must be deemed 
to have been within the contemplation of the parties and so, impliedly, form a 
part of their written agreement. The decisions of many eminent tribunals 
voice this conception. See Hutchinson v. Ward, 99 N. Y. Supp. 708, 709; 
Leiendecker v. Aetna Indemnity Co., 52 Wash. 609, 611, 101 Pac. 219; Edwards 
v. Kearzey, 96 U.S. 595, 601. Clearly this is a fiction. Nor do the cases support 
so broad a proposition. The duty to use due care in forwarding goods intrusted 
to a common carrier, On 4 contract of shipment beyond the carrier’s line, is 
held to be a separate unwritten promise and not an integral part of the written 
agreement. Penn. Co. v. Chicago, etc. Ry., 144 Ill. 197, 33 N. E. 415. So, 
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likewise, is the implied promise to restore upon which the purchaser of land is 
allowed, upon non-conveyance by the vendor, to recover the price paid, in 
quasi-contract. Thomas v. Pacific Beach Co., 115 Cal. 136, 46 Pac. 899. Dun- 
can v. Gibson, 17 Utah 209, 53 Pac. 1044. The decisions would seem to draw 
the line between such implied contracts as those just cited, on the one hand, 
and all implied warranties, as in the principal case, on the other. Bancroft v. 
San Francisco Tool Co., 47 Pac. 684 (Cal.); Meade v. Warring, 35 S. W. 308 
(Tex. Civ. App.). Such a distinction is hardly satisfactory. The cases of im- 
plied warranties, despite the broad language of the opinions, usually involve 
warranties of goods ordered by description only. The principal case is of this 
type. Here it may well be argued that a fair interpretation of the language 
shows that the parties in fact contemplated goods of a fair quality of the de- 
scription specified, and not any goods of that description. See: WILLISTON, 
SALES, § 230. But when the sale is of a specific chattel, the implied warranty 
cannot be derived from the terms of the bargain. It is imposed upon the vendor 
regardless of the intent of the parties by operation of law, and should be sub- 
ject to any statutory limitations upon unwritten or implied contracts. 


SALES — STOPPAGE IN TRANSITU — SELLER’S LIABILITY FOR FREIGHT. — A 
vendor sold goods on credit. The purchaser contracted with a shipowner to 
pay for their transportation. On learning of the purchaser’s insolvency, the 
vendor stopped the goods in transitu, but did not take possession of them. The 
carrier sues the vendor for the freight. Held, that he may recover. Booth 
Steamship Co. v. Cargo Fleet Iron Co., [1916] 2 K. B. 570 (Ct. of App.). 

In most cases of stoppage in transitu the carrier is amply protected by his 
lien on the goods. The novel point presented by the principal case can, there- 
fore, only arise when the goods at the point of stoppage are not worth enough 
to pay the freight. Stoppage in transitu, being a right of purely equitable na- 
ture, is not allowed where it would be unfair to the carrier. See WILLISTON, 
SALES, § 541. In view of this principle, if the right to stop is clearly given the 
seller, an exercise of the right should obligate him to indemnify the carrier for 
any loss caused thereby. But the loss occasioned in a case like the principal 
case would be only the amount which the carrier could recover from the in- 
solvent buyer. Hence this quasi-contractual remedy would not give the car- 
rier the full price of the freight. But the principal case finds full support on 
another theory. Formerly a stoppage in transitu was effective only if the 
seller secured actual possession of the goods. See Snee v. Prescott, 1 Atk. 245, 
248. The present method, by mere notice, is really a short cut to the same re- 
sult, for the stoppage gives the seller only a lien, which depends for its effec- 
tiveness on his possession. See Newhall v. Vargas, 15 Me. 314. It is not un- 
reasonable, therefore, to imply from the seller’s notice to stop a promise by 
him to take possession of the goods. But in order to obtain possession, the 
seller must discharge the carrier’s lien for freight. Potts v. New York & New 
England R. Co., 131 Mass. 455; Pennsylvania Steel Co. v. Georgia R., etc. Co., 
94 Ga. 636, 21 S. E. 577. It would therefore follow that a promise to discharge 
the lien is likewise implied in the order. 


Trusts — CREATION AND VALIDITY — ConpITION CONTRARY TO PUBLIC 
Pouicy. — A settlor placed certain funds in trust for the plaintiff until he should 
come of age. The interest on this sum was to be paid for the plaintiff’s mainte- 
nance. But no interest was to be paid unless the father, in whose custody he 
then was, should give up all control over him. Plaintiff seeks to have interest 
paid him while still in his father’s control. Held, that the condition is enforce- 
able. Re Borwick’s Settlement, 115 L. T. R. 183 (Ch. D.). 

As in the case of contracts, conditions in gifts and testamentary dispositions 
making the effectiveness of the gift dependent on the doing of an act contrary to 














RECENT CASES 207 


public policy by the beneficiary have been held void. Morley v. Renoldson, 
2 Hare 570; In re Morgan, 26 T. L. R. 398; Matter of Anonymous, 80 N. Y. 
Misc. 10, 141 N. Y. Supp. 700. The ground taken by the court in the principal 
case is that though the condition might be void if it were to be performed by 
the beneficiary, as it is to be performed by a third party, the father, and re- 
quires no illegal act by the beneficiary, it is binding. But whether a condition 
is void or not must depend on whether it has a sufficiently strong tendency to 
cause an act contrary to public policy. Daboll v. Moon, 88 Conn. 387, 91 Atl. 
646; Matter of Seaman, 218 N. Y. 77. On principle it would seem immaterial 
whether the act is to be done by the beneficiary or a third person. In re Sand- 
brook, [1912] 2 Ch. 471. The more difficult question arises: is the act of giving 
up all control over a son against public policy? An earlier English case has so 
held. In re Sandbrook, supra. And contracts to give up such control have been 
held voidable and not binding on the parent. Queen v. Barnardo, 23 Q. B. D. 
305; Swift v. Swift, 12 L. T. R. 435, 34 Beav. 266; Matter of Scarritt, 76 Mo. 565. 
But it would seem as if the public policy involved must rest on the facts of each 
- — some instances the separation of father and son must be distinctly 
eneficial. 


UNINCORPORATED SOCIETIES —— TRADE UNIONS— SHERMAN ANTI-TRUST 
Law. — An action for treble damages under the Sherman Anti-trust Law was 
brought by the receiver of nine coal mining companies against an unincor- 
porated labor union in the name of the union. Held, that the action lies. 
Dowd v. United Mine Workers of America, 235 Fed. 1. 

For a discussion of this case, see NOTES, p. 263. 


WatTeR LAw — EASEMENTS ON RUNNING WATER— EFFECT OF A CON- 
TRACT INDEFINITE AS TO TimME. — In return for an easement for its pipes in 
the railroad company’s right of way a water company bound itself to supply 
water from a station hydrant free of charge for an indefinite period. The 
water company later refused to supply this water. The railroad sues to have 
its rights declared. Held, that the contract created a servitude upon the pipe 
line and water system. Southern Pacific Co. v. Spring Valley Water Co., 159 
Pac. 865 (Cal.) 

It was the general theory of the common law that running water in its 
natural state was incapable of classification as property. 2 BLack. Comm. 18. 
So, when diverted into an artificial container, and subjected to property classi- 
fication, water would seem to fall under the head of personalty. People ex rel. 
Heyneman v. Blake, tg Cal. 579; Bear Lake Co. v. Ogden, 8 Utah 494; Hager- 
man, etc. Co. v. McMurray, 113 Pac. 823 (N. M.); Chockalingani Pillai, 2 
Mad. W.N. 219 (India). See 1 WreL, WATER RIGHTS IN THE WESTERN STATES, 
3 ed., §35. But the irrigation laws of certain of the western states grew up 
from a customary usage between irrigators and distributing companies, ac- 
cording to which it was conceived that the irrigator was the real appropriator 
from the natural stream at the head of the system, and that he had an estate, 
servitude, or easement in the water system itself. Wheeler v. Northern Colorado 
Irrigation Co., 10 Colo. 582, 17 Pac. 317. The adoption of this rule, known as 
the Colorado rule, necessarily rejected the common law position. So, in the 
case which adopted the Colorado rule in California, the dictum that water in a 
pipe is personalty was observed and denied. Stanislaus Water Co. v. Bachman, 
152 Cal. 716, 726, 93 Pac. 858, 862. A later case declared that the Colorado 
rule was unconstitutional under the California constitution. Leavitt v. Lassen 
Irrigation Co., 157 Cal. 82, 106 Pac. 404. See San Joaquin, etc. Irrigation Co. 
v. Stanislaus Co., 34 Sup. Ct. Rep. 652. But the position on the nature of 
running water which had been adopted to support the Colorado rule was up- 
held even when the reason for it was gone. Copeland v. Fairview etc. Co., 165 
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Cal. 148, 154, 131 Pac. 119, 121. Under the theory that the water in the de- 
fendant’s pipe-line was personalty the plaintiff must have failed in the present 
action. For a contract indefinite in time by which one party agrees to supply 
a commodity to another at a fixed price may be terminated by either party on 
reasonable notice and after a reasonable time. McCullough-Dalzell etc. Co. 
v. Philadelphia Co., 223 Pa. 336, 72 Atl. 633. 


WILLs — CoNnsTRUCTION — From wHAT TIME A WILL Speaks. — Testator 
devised to his wife ““my house in Urquhart St.”’ Subsequently he bought an- 
other house in Urquhart Street, which he owned at the time of his death, and 
sold the first. A statute provides that “every will shall be construed with 
reference to the real estate comprised in it to speak and take effect as if it had 
been executed immediately before the death of the testator, unless a contrary 
intention shall appear by the will.” Vuicror1a Wits Act, 1915, § 22. 
Held, that the testator’s wife take the second house. Watson v. Smith, [1916] 
Vict. L. R. 540. 

The statute is practically identical with § 24 of the English Wills Act and 
statutes in most of the United States. 1 Vict. c. 26, § 24. See 1 JARMAN, 
Wits, 5 Am. ed., 602, n. 4. Its effect is to abolish the common law rule 
that after-acquired real estate could not be devised. It also raises a strong 
presumption that the will speaks from the date of the testator’s death, 
but does not change the ultimate question, what was the testator’s inten- 
tion, as expressed by the will, which must of course be his intention at the 
time he made the will. The exact problem of the principal case has never 
before arisen, and there has been some difference among text-writers as to what 
should be its solution. See THEOBALD, WILLS, 7 ed., 130; 1 JARMAN, WILLS, 5 
Am. ed., 608. The cases bearing on the point fall into two general groups. If 
the subject of the devise is such that the testator may well have intended to in- 
clude any future additions or substitutions, it will be construed as speaking 
from the date of the testator’s death. Goodlad v. Burnett, 1 K. & J. 341 (“my 
New 3% Annuities”); Richmond v. Vanhook, 3 Ired. Eq. (N. C.) 581 (“my 
chest and all that is in it’”’”). See also In re Slater, [1907] 1 Ch. 665, 670. On 
the other hand, if the subject of the devise is such that the testator must have 
intended to include only the particular things falling within his description at 
the time the will was made, then it will be construed as speaking from the 
time of its execution. Georgetti v. Georgetti, 18 N. Z. L. R. 849 (“my dwelling 
house”’); In re Evans, [1909] 1 Ch. 784 (“my house known as Cross Villa”); 
In re Gibson, 2 Eq. 669 (“‘my 1000 shares of stock” in the X. Co.); Amshutz 
v. Miller, 81 Pa. 212 (a devise to A. for life and after his death to “his widow”). 
Cf. Webb v. Byng, 1 K. & J. 580; Williams v. Owen, 9 L. T. (N. 8.) 200; Patti- 
son v. Pattison, 1 My. & K. 12. But cf. Castle v. Fox, 11 Eq. 542. In the prin- 
cipal case, the words “my house on Urquhart St.” indicate a single, specific 
thing, and cannot contemplate any future additions or substitutions. It is 
submitted, therefore, that it falls within that class of cases in which the will 
should be construed as speaking from the time it was executed. 


Wits — Lecactes AND DevISES — DEDUCTION OF EXTINGUISHED NOTE 
FroM LEGACY UNDER SET-OFF CLAUSE. — A testator made a bequest to his 
son, from which were to be deducted all notes of the son owned by or held in 
trust for the testator at the time of his decease. The will next stated that he 
had already paid to the son certain large sums “which are not included in the 
indebtedness aforesaid.” In a suit by the son for the legacy, the executors 
introduced a note equal in amount to the legacy. The son offered to prove 
that prior to the testator’s death the note had been extinguished by merger of 
the mortgage given to secure it with the equity of redemption, and that the 
payment in return for which such note was given was the only large payment 
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made by the testator tothe son. Held, that the offer of proof be refused and the 
note deducted in full. Pierce v. Loomis, 224 Mass. 226, 112 N. E. 1027. 

The primary purpose in construing a will is to carry out the testator’s inten- 
tion, and when the latter is clearly expressed in the instrument its terms must 
be adhered to. Thus, where a testator provides that a specific sum or obliga- 
tion be deducted from a legacy, the amount stated cannot be disputed although 
erroneous. In re Wood, 32 Ch. D. 517; Dunshee v. Dunshee, 243 Pa. St. 599, 
go Atl. 362. Similarly, although the specific obligation due from the legatee 
has become unenforceable, the expressed intent must prevail. In re Fussell’s 
Estate, 129 Ia. 498, to5 N. W. 503. Even where the set-off clause is general, 
the same result is reached, if the obligation is merely unenforceable, as when 
barred by the Statute of Limitations. Jn re Gillingham’s Estate, 220 Pa. St. 
353, 69 Atl. 809. Cf. Stephenson v. Norris, 128 Wis. 242, 260, 107 N. W. 343, 
349. But cf. Golds v. Greenfield, 2 Sm. & G. 476. But an extinguished claim is 
usually not within the terms of a general set-off clause. Howe v. Howe, 184 
Mass. 34, 67 N. E. 639. Thus in the principal case it is difficult to see how an 
extinguished note can fall within the terms of the will as one held in trust at 
the testator’s decease. Moreover, the testator must have received substantial 
satisfaction in the merger of the mortgage and equity of redemption. In those 
cases where the deduction was made, the unenforceable obligation had never 
been satisfied, and the testators usually intended the distribution of their entire 
property in desired proportions. See Sibley v. Maxwell, 203 Mass. 94, 103, 
89 N. E. 232, 234. But where satisfaction has been had, a deduction destroys 
this desired equality and results in a'contrary inequality. Aster v. Ralston, 
179 Ill. App. 194; Musselman’s Estate, 5 Watts (Pa.) 9. Even where the set- 
off clause was specific, the deduction has been lessened by whatever amount 
had actually been received by the testator. Sibley v. Maxwell, supra. Fur- 
thermore, if the note in question represents the only large payment ever 
made by the testator, the inference from the will seems inevitable that he did 
not intend this note to be deducted. 
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A History oF CONTINENTAL CRIMINAL Law. By Carl Ludwig von Bar and 
others. Volume V of the Continental Legal History Series, published 
under the auspices of the Association of American Law Schools. Boston: 
Little, Brown and Company. 1916. pp. 561. 


This volume is part of the series through which the Association of American 
Law Schools seeks to put before the public, and particularly the legal profession, 
the best results of modern juristic thought upon the history and development 
of Continental European law. The plan followed in this volume has been to 
take the book of Von Bar, ‘‘ Geschichte des deutschen Strafrechts und der Straf- 
rechtstheorien,”’ as the basis of the volume. As that work, however, related only 
to German law, and as it was desired to include as many as possible of the Con- 
tinental countries in this volume, Von Bar’s work has been supplemented by 
inserting selections from other writers on the history of criminal law in Eu- 
ropean countries other than Germany. Substantially all European countries 
of any importance are included, with the exceptions of Italy, Spain, Portugal, 
and Russia. For Italian law the editors refer to Volume VIII of the series, by 
Professor Calisse. In the case of Spain and Portugal the omission is explained 
on the ground that they have not been able to find any suitable account exist- 
ing. For the omission of Russia no reason is given, and the name of Russia 
does not even appear in the index. It would certainly seem as though in any 
volume designed to cover the history of Continental criminal law an omission 
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of so large a state as Russia could hardly be justified; certainly not without 
some explanation making the reason for it clear. It would be ungrateful, how- 
ever, to complain that everything has not been done, when the Association 
has done so much. 

By this publication a great service has been rendered to legal thought in this 
country. The time is rapidly approaching when our existing American crim- 
inal law must inevitably undergo an extensive revision, not only to meet the 
social changes which have taken place since it acquired its original form, but 
also to meet the changed theories of the relation of the law and state to the 
criminal population. In such a revision a knowledge of what has been thought 
and done in countries other than our own, yet with civilizations and problems 
not unlike our own, cannot wisely be disregarded. This volume opens to future 
legislators and jurists the door of a vast treasure house of experience and 
theory. 

Its arrangement is clear, the indexing good, and the translation, so far as 
can be judged without a careful comparison with the original writers, an ex- 
cellent piece of work. ArtHur D. Hit. 





A TREATISE ON THE RESCISSION OF CONTRACTS AND CANCELLATION OF WRIT- 
TEN INSTRUMENTS. By Henry Campbell Black. Two volumes. Kansas 
City: Vernon Law Book Co. 1916. 


If law is a science, law books ought to be written like treatises in other 
sciences — economics, politics, education — and not like the magnum opus of the 
clergymen in “The Way of All Flesh”: “After breakfast he retires to his 
study; he cuts little bits out of the Bible and gums them with exquisite neat- 
ness by the side of other little bits.” We have a similar atomic theory of law 
books, except that the atom instead of being a Scriptural verse is the head- 
note. Headnotes arranged vertically make a digest. Headnotes arranged 
horizontally make a textbook. Textbooks arranged alphabetically make an 
encyclopedia. Every few years some investigator has to disintegrate one of 
these works into its constituent atoms, add some more headnotes from recent 
decisions, stir well, and give us the latest book on the subject. And so law 
libraries grow. 

But the law does not thus grow. Or, at least, it grows only by the accretion 
of new decisions which increase the existing confusion. While a collection of 
holdings from one jurisdiction does at least serve to indicate the law of that 
jurisdiction, a mass of authorities from fifty states establishes per se no law 
whatever. The only value of such 'cases, outside of their own state, is to fur- 
nish reasons for the doctrine held by them, and if the reasons are left out of the 
textbook, we have only a list of citations to serve as a starting point for true 
investigation by somebody else. 

What we need to promote true growth in the law is a textbook which will 
discuss and endeavor to solve the problems in human life and social adjust- 
ment presented by a particular branch of law. What we get is too often a 
tremendous conglomeration of sets of facts, more or less well arranged under 
headings, with a moderate amount of comment by way of introduction. Un- 
doubtedly decided cases are a very valuable aid in the solution of legal problems, 
but they are only a means to that end; and there are other means, which are 
usually ignored. 

In the scientific legal treatise for which we hope, the indispensable task of 
gathering decisions seems only a first step. The second step would be a classi- 
fication of the reasons for and against proposed methods of handling a given 
situation,! and the text-writer would draw these reasons, not only from judicial 





1 For an illustration of this method as applied to a political problem, see the discussion of 
the teferendum in W. B. Munro, GOVERNMENT OF AMERICAN CITIES, p. 334. 
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opinions and other legal writings, including the Civil Law, but from any lay 
thinkers who had considered the problem now before him,? and from any facts, 
however ascertained, which have a bearing. He would regard precedents as 
only a part, though a very important part of his data. His third step would 
be to weigh and balance these reasons pro and con, in order to obtain a proper 
rule, that is, a solution for his problem. In many cases he would get help 
from seeing how similar situations were met in other branches of the law. His 
final step would be the correlation of these rules, so far as possible, into a sys- 
tem of principles governing his subject. Then when he put the results of this 
labor into his book, the first step — the isolated sets of facts as well as the names 
and citations of cases — should be for the most part relegated to the footnotes, 
just like the authorities of a historian or sociologist, leaving the text free for 
the ideas obtained in the last three steps. Wigmore on Evidence is an example. 
If a briefer textbook is planned, the cases could be weeded out, and only the 
more important or troublesome decisions retained for purposes of authority 
or explanation. 

Mr. Black’s work is hardly the textbook of our dreams. It is useful as open- 
ing up a new field not separately treated before, and it is well arranged in pre- 
senting, first, the grounds for rescission, second, the application of the rules 
to various classes of contracts; and third, the time and methods of effecting 
rescission.* A large number of cases are collected, which are good raw material 
for the practicing lawyer or for future investigations of the subject, but many 
well-known decisions are missing,‘ and there is very little attempt to do any- 
thing with the cases except state their facts. For example, one of the most 
interesting cases on rescission is Goodrich v. Lathrop.» The purchaser looked at 
one lot while the vendor meant to sell another; the contract described the ven- 
dor’s lot; the purchaser asks for rescission. The case involves many difficult 
questions. Is there a contract if there is a concurrence in the expressions of 
the parties’ wills, or must there also be a concurrence of wills, the so-called ex- 
ternal and internal theories, much controverted in the Civil Law? Does the 
plaintiff’s carelessness bar relief? Does the fall in value of the land between the 
contract and the suit constitute a change of position which will bar relief? 
If rescission is granted, should the vendor receive compensation? What is the 
effect of the California statute,® and is it desirable legislation? Mr. Black cites 
Goodrich v. Lathrop three times,’ but hardly touches any of these problems, 
and in no part of his book does he discuss the nature of a contract. Indeed, 
Mr, Black almost never gets away from the bare facts of the cases in his narrow 
field. No use is apparently made of the analogies of quasi-contract and 
specific performance. Other text-writers are infrequently cited. No refer- 
ence is given to the careful test of rescission for mistake in the new German 
Code,® and all discussion of that topic in the Roman Law is ignored, although 
Blackburn, J., went straight to the Digest to learn what is a material mistake.° 
Even the common law cases appear chiefly in an interminable succession of 
sets of facts, and the reasoning of the courts is rarely quoted or summarized. 





2 See WIGMORE, EVIDENCE, and CASES ON TorRTS. I He MEA 

3 The term “administrative law,” applied by Mr. Black to this third division, is unfortunate, 
since those words are now used of a department of public law, wholly unconnected with re- 
scission. 

4 EF. g., Hitchcock v. Giddings, 4 Pri. 135 (sale of a defeasible interest which had already 
lapsed); Scott ». Coulson, [1903] 2 Ch. D. 249 (sale of insurance policy on a man already dead); 
Lawrency ». Staigg, 8 R. I. 256 (question whether mistake in area of land sold should be ground 
for rescission or change in the price); Gun v. McCarthy, L. R. Ir. 13 Ch. D. 304 (unilateral 
mistake due to error in calculation, known by the other party); Sherwood ». Walker, 66 Mich. 
568 (sale of cow supposed to be barren but discovered to be a breeder). 

5 94 Cal. 56. 

6 Ca. Civ. Cope, §§ 3407, 3408. 

” i 140, 633, 697. 

8 $110. 

* Kennedy v. Panama Mail Co., L. R. 2 Q. B. 580, 587. 
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Where there is a conflict of authority, we could wish a more thorough analysis 
of the opposing considerations.!° 

It is not a book to which one can go for help in grappling with the difficulties 
of rescission. Thus in the chapter on rescission for breach of contract,” there 
is nothing on the right of the party at fault to recover for work done before the 
rescission. The questions, why is a mistake a ground for rescission and what 
is a material mistake, receive only unsystematic attention.“ Mr. Black is to 
be thanked for repudiating the mistake of law delusion,“ but we must go to 
Woodward for arguments which will free judges from that obsession. 

A minor fault, but one which is becoming so common in law books that it 
ought to be noticed, is the use of the legal slang “breaches a contract” * 
instead of the expressive “breaks.” 

In conclusion, we would suggest that reformation is so closely allied to 
rescission that the two subjects could profitably be treated together in a dis- 
cussion of the principles which govern attack on an apparently valid legal trans- 
action. 


ZECHARIAH CHAFEE, JR. 





Macna CHARTA AND OTHER AppRESSES. By William D. Guthrie. New 
York: Columbia University Press. 1916. pp. vi, 282. 


An address before the Constitutional Convention of the State of New York, 
a banquet speech before the Mayflower descendants, addresses before bar asso- 
ciations and a political convention, remarks at the dedication of a Roman 
Catholic parochial school — these are some of the papers here collected. The 
topics are as varied as the occasions; but the papers have in common the 
quality of proceeding from the point of view of an experienced and conservative 
lawyer. Perhaps the paper most pertinent to the present time is the one de- 
nouncing direct primaries (pp. 219-46); and certainly the paper most obvi- 
ously of permanent utility is the one on the Eleventh Amendment (pp. 87- 
120). EUGENE WAMBAUGH. , 





Tae Law oF Promoters. By Manfred W. Ehrich. Albany: Matthew 
Bender and Company. 1916. pp. Ixi, 645. 


This treatise, well arranged and carefully indexed, attempts to present a 
comprehensive summary of the law relative to the formation of corpora- 
tions. The field has been covered with thoroughness. Both the American and 
English cases on the subject have been consulted, and a large part of the text 
consists of lengthy quotations from them, and of summaries of their holdings. 
Occasionally the author expresses his own opinions, though not always either 
very fluently or very fortunately. For example, it may perhaps be doubted 
that. specific performance of a contract to form a corporation will never be 
decreed (§ 38). 

The book should be of some value to attorneys practicing in this field, 
because of its collection and arrangement of authorities. Especially should 
this be true of the chapters on secret and lawful profits (containing an exhaus- 
tive statement of the Old Dominion litigation). It is, however, difficult to say 
that the author’s avowed purpose — to benefit the academic student of the 
law — has been fulfilled. RAEBURN GREEN. 





10 EF. g., § 128 on unilateral mistake. 
11 Chapter viii, Failure, Refusal, or Impossibility of Performance. 
12 Fully discussed by Woopwarp, Quasi-ContrRacts, ch. x. 
13 § 134 f. Compare the valuable analysis in Pottocx, Contracts, ch. ix. 
14 147. 
16 gga Quasi-ContrRActs, ch. iii. 
16 
5. 





